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110TH CONGRESS REPORT
2d Session HOUSE OF REPRESENTATIVES 110-941

REPORT ON THE ACTIVITIES OF THE COMMITTEE ON
THE JUDICIARY

JANUARY 3, 2009.—Committed to the Committee of the Whole House on the State
of the Union and ordered to be printed

Mr. CONYERS, from the Committee on the Judiciary,
submitted the following

REPORT

Jurisdiction of the Committee on the Judiciary

The jurisdiction of the Committee on the Judiciary is set forth in
Rule X, 1.(k) of the Rules of the House of Representatives for the
110th Congress:

RULE X—ORGANIZATION OF COMMITTEES
COMMITTEES AND THEIR LEGISLATIVE JURISDICTIONS

1. There shall be in the House the following standing commit-
tees, each of which shall have the jurisdiction and related functions
assigned by this clause and clauses 2, 3, and 4. All bills, resolu-
tions, and other matters relating to subjects within the jurisdiction
of the standing committees listed in this clause shall be referred
{:o those committees, in accordance with clause 2 of rule XII, as fol-
owS:

(k) Committee on the Judiciary.

(1) The judiciary and judicial proceedings, civil and criminal.

(2) Administrative practice and procedure.

(3) Apportionment of Representatives.

(4) Bankruptcy, mutiny, espionage, and counterfeiting.

(5) Civil liberties.

(6) Constitutional amendments.

(7) Criminal law enforcement.

(8) Federal courts and judges, and local courts in the Terri-
tories and possessions.

(9) Immigration policy and nonborder enforcement.

(10) Interstate compacts generally.
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(11) Claims against the United States.

(12) Meetings of Congress; attendance of Members, Dele-
gates, and the Resident Commissioner; and their acceptance of
incompatible offices.

(13) National penitentiaries.

(14) Patents, the Patent and Trademark Office, copyrights,
and trademarks.

(15) Presidential succession.

(16) Protection of trade and commerce against unlawful re-
straints and monopolies.

(17) Revision and codification of the Statutes of the United
States.

(18) State and territorial boundary lines.

(19) Subversive activities affecting the internal security of
the United States.



Tabulation of Legislation and Activity

LEGISLATION REFERRED TO COMMITTEE
Public Legislation:

HoUSE DIILS oooiiiieiiiiiicieece et 885
House joint resolutions ............. 59
House concurrent resolutions ... 32
House reSOIULIONS ....cccvviiiiiiiieiieiieeieeee ettt e saeeeeeseaeens 86
1062
SENALE DILLS ..eeiiiiiieiieceiee e e e e e e e e eeeraeeeae 35
Senate joint resolutions ............ 2
Senate concurrent resolutions 1
38
SUDLOLAL ..eeiiiiieeiie e e et et e earae e 1100
Private Legislation:
House bills (Claims) .....ccocvieeiiiiiieiee et eeee e e et earee s 1
House bills (copyrights) ...... 0
House bills (immigration) 73
House resolutions (claims) 3
77
Senate bills (Claims) ....ccceeieciieieiiieeeiieeeeee et e e e e eaeeeeereeeeaes 0
Senate bills (IMMIGration) .......c..ccoceevieeriieiiiienieeieee et 0
SUDBLOLAL ooeiiieiieeiiee et eba e 77
o] 7= 1 USSR 1177
ACTION ON LEGISLATION NOT REFERRED TO COMMITTEE
Held at desk for House action:
SeNAte DILLS ..oooiviiiiiiiieieiee e e et eearaeeeaes 19
19
Conference appointments:
House DIlLS .ooeiiiiiiiiciiee e et 2
SeNAtE DILIS ..eeeieviiiiiiieeeiee et e e e e ae e e enraeeeae 0
TOLAL .t e et e et r e e ae e e e tae e e aaaeeeaes 2
FINAL ACTION
House concurrent resolutions approved (public) ........cccccevierviieiieniieenneennen. 11
House resolutions approved (PUublic) .......ccccoecieiriiieiiiiieiiiieeeiee e 30
Public legislation vetoed by the President ..........ccccooveiiviviiiiiieeiniieeieeens 0
PUDLC LAWS woiiiiiiiieiiee ettt ettt et e e eetvee e e taeeeeabeeeeasaeeennaaeeans 69
Private LAws ..occiioeciiiieiieeeiieeetteeee et s st e e st e e s ae e e saae e s snraeesnnaeeene 0






Printed Hearings
Serial No. and Title

1. Proposed Immigration Fee Increase. Subcommittee on Immigration, Citizen-
ship, Refugees, Border Security, and International Law. February 14, 2007.

2. Amending Executive Order 12866: Good Governance or Regulatory Usurpation?
Subcommittee on Commercial and Administrative Law. February 13, 2007.

3. Competition and Future of Digital Music. Antitrust Task Force. February 28,
2007.

4. Senate Approach to Lobbying Reform. Subcommittee on the Constitution.
March 1, 2007. (S. 1).

5. Native American Methamphetamine Enforcement and Treatment Act of 2007,
Animal Fighting Prohibition Enforcement Act of 2007, and Preventing Harassment
through Outbound Number Enforcement (PHONE) Act of 2007. Subcommittee on
Crime, Terrorism, and Homeland Security. February 6, 2007. (H.R. 545, H.R. 137,
H.R. 740).

6. Presidential Signing Statements Under the Bush Administration: A Threat to
Checks and Balances and the Rule of Law? Committee on the Judiciary. January
31, 2007.

7. District of Columbia House Voting Rights Act of 2007. Committee on the Judici-
ary. March 14, 2007. (H.R. 1433).

8. American Innovation at Risk: The Case for Patent Reform. Subcommittee on
Courts, The Internet, and Intellectual Property. February 15, 2007.

9. Protecting the Right to Vote: Election Deception and Irregularities in Recent
Federal Elections. Committee on the Judiciary. March 7, 2007.

10. Continuing Investigation into the U.S. Attorneys Controversy. Subcommittee
on Commercial and Administrative Law. May 3, 2007.

11. Executive Compensation in Chapter 11 Bankruptcy Cases: How Much is Too
Much? Subcommittee on Commercial and Administrative Law. April 17, 2007.

12. Ensuring Executive Branch Accountability. Subcommittee on Commercial and
Administrative Law. March 29, 2007.

13. Second Anniversary of the Enactment of the Bankruptcy Abuse Prevention
and Consumer Protection Act of 2005: Are Consumers Really Being Protected Under
the Act? Subcommittee on Commercial and Administrative Law. July 3, 2007.

14. Making Communities Safer: Youth Violence and Gang Interventions that
Work. Subcommittee on Crime, Terrorism, and Homeland Security. February 15,
2007.

15. Past, Present, and Future: A Historic and Personal Reflection on American
Immigration. Subcommittee on Immigration, Citizenship, Refugees, Border Security,
and International Law. March 30, 2007.

16. Shortfalls of the 1986 Immigration Reform Legislation. Subcommittee on Im-
migration, Citizenship, Refugees, Border Security, and International Law. April 19,
2007.

17. Problems in the Current Employment Verification and Worksite Enforcement
System. Subcommittee on Immigration, Citizenship, Refugees, Border Security, and
International Law. April 24, 2007.

18. Proposals for Improving the Electronic Employment Verification and Worksite
Enforcement System. Subcommittee on Immigration, Citizenship, Refugees, Border
Security, and International Law. April 26, 2007.

19. Tulsa Greenwood Race Riot Accountability Act of 2007. Subcommittee on the
Constitution. April 24, 2007. (H.R. 1995).

20. An Examination of Point Systems as a Method for Selecting Immigrants. Sub-
committee on Immigration, Citizenship, Refugees, Border Security, and Inter-
national Law. May 1, 2007.

21. The Inspector General’s Independent Report on the F.B.I’s Use of National
Security Letters. Committee on the Judiciary. March 20, 2007.

6))
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22. Restoring Checks and Balances in the Confirmation process of U.S. Attorneys.
Subcommittee on Commercial and Administrative Law. March 6, 2007. (H.R. 580).

23. Findings and Recommendations of the Antitrust Modernization Commission.
Antitrust Task Force. May 8, 2007.

24. The McNulty Memorandums Effect on the Right to Counsel in Corporate In-
vestigations. Subcommittee on Crime, Terrorism, and Homeland Security. March 8,
2007.

25. Shortfalls of the 1996 Immigration Reform Legislation. Subcommittee on Im-
migration, Citizenship, Refugees, Border Security, and International Law. April 20,
2007.

26. Role of Family-Based Immigration in the U.S. Immigration System. Sub-
committee on Immigration, Citizenship, Refugees, Border Security, and Inter-
national Law. May 8, 2007.

27. Comprehensive Immigration Reform: Becoming Americans—U.S. Immigrant
Integration. Subcommittee on Immigration, Citizenship, Refugees, Border Security,
and International Law. May 16, 2007.

28. Comprehensive Immigration Reform: Impact of Immigration on States and Lo-
calities. Subcommittee on Immigration, Citizenship, Refugees, Border Security, and
International Law. May 17, 2007.

29. An Update—Piracy on University Networks. Subcommittee on Courts, the
Internet, and Intellectual Property. March 8, 2007.

30. Free Flow of Information Act of 2007. Committee on the Judiciary. June 14,
2007. (H.R. 2102).

31. Emmett Till Unsolved Civil Rights Crime Act. Subcommittee on the Constitu-
tion jointly with the Subcommittee on Crime, Terrorism, and Homeland Security.
June 12, 2007. (H.R. 923).

32. Criminal Justice Responses to Offenders with Mental Illness. Subcommittee
on Crime, Terrorism, and Homeland Security. March 27, 2007.

33. Reforming Section 115 of the Copyright Act for the Digital Age. Subcommittee
on Courts, the Internet and Intellectual Property. March 22, 2007.

34. U.S. Economy, U.S. Workers and Immigration Reform. Subcommittee on Im-
migration, Citizenship, Refugees, Border Security, and International Law. May 3,
2007.

35. U.S. Economy, U.S. Workers and Immigration Reform. Subcommittee on Im-
migration, Citizenship, Refugees, Border Security, and International Law. May 9,
2007.

36. Comprehensive Immigration Reform: The Future of Undocumented Immigrant
Students. Subcommittee on Immigration, Citizenship, Refugees, Border Security,
and International Law. May 18, 2007.

37. Comprehensive Immigration Reform: Perspectives from Faith-Based and Im-
migrant Communities. Subcommittee on Immigration, Citizenship, Refugees, Border
Security, and International Law. May 22, 2007.

38. Impact of Ledbetter v. Goodyear on the Effective Enforcement of Civil Rights
Laws. Subcommittee on the Constitution. June 28, 2007.

39. Comprehensive Immigration Reform: Becoming Americans—U.S. Immigrant
Integration. Subcommittee on Immigration, Citizenship, Refugees, Border Security,
and International Law. May 23, 2007.

40. Comprehensive Immigration Reform: Labor Movement Perspectives. Sub-
committee on Immigration, Citizenship, Refugees, Border Security, and Inter-
national Law. May 24, 2007.

41. Comprehensive Immigration Reform: Business Community Perspectives. Sub-
committee on Immigration, Citizenship, Refugees, Border Security, and Inter-
national Law. June 6, 2007.

42. Comprehensive Immigration Reform: Government Perspectives on Immigra-
tion Statistics. Subcommittee on Immigration, Citizenship, Refugees, Border Secu-
rity, and International Law. June 6, 2007.

43. Comprehensive Immigration Reform: Government Perspectives on Immigra-
tion Statistics. Subcommittee on Immigration, Citizenship, Refugees, Border Secu-
rity, and International Law. June 19, 2007.

44. Changing Tides: Exploring the Current State of Civil Rights Enforcement
Within the Department of Justice. Subcommittee on the Constitution. March 22,
2007.

45. Constitutional Limitations on Domestic Surveillance. Subcommittee on the
Constitution. June 7, 2007.

46. African-American Farmers Benefit Relief Act of 2007 and Pigford Claims Rem-
edy)Act of 2007. Subcommittee on the Constitution. June 21, 2007. (H.R. 558, H.R.
899).
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47. Security Through Regularized Immigration and a Vibrant Economy (STRIVE)
Act of 2007. Subcommittee on Immigration, Citizenship, Refugees, Border Security,
and International Law. September 6, 2007. (H.R. 1645).

48. Federal Judicial Compensation. Subcommittee on Courts, the Internet, and In-
tellectual Property. April 19, 2007.

49. Ensuring Artists Fair Compensation: Updating the Performance Right and
Platform Parity for the 21st Century. Subcommittee on Courts, the Internet, and
Intellectual Rights. July 31, 2007.

50. USCIS Fee Increase Rule. Subcommittee on Immigration, Citizenship, Refu-
gees, Border Security, and International Law. September 20, 2007.

51. Second Chance Act of 2007. Subcommittee on Crime, Terrorism, and Home-
land Security. March 20, 2007. (H.R. 1593).

52. Rendition to Torture: The Case of Maher Arar. Subcommittee on the Constitu-
tion jointly with the Committee on Foreign Affairs. October 18, 2007.

53. Detention and Removal: Immigration Detainee Medical Care. Subcommittee
on Immigration, Citizenship, Refugees, Border Security, and International Law. Oc-
tober 4, 2007.

54. U.S. Environmental Protection Agency’s Response to Air Quality Issues Aris-
ing from the Terrorist Attacks on September 11, 2001: Were there Substantive Due
Process Violations? Subcommittee on the Constitution. June 25, 2007.

55. The Katrina Impact on Crime and the Criminal Justice System in New Orle-
ans. Subcommittee on Crime, Terrorism, and Homeland Security. April 10, 2007.

56. Continuing Investigation into the U.S. Attorneys Controversy and Related
Matters (Part I). Committee on the Judiciary. May 23, 2007.

57. Use and Misuse of Presidential Clemency Power for Executive Branch Offi-
cials. Committee on the Judiciary. July 11, 2007.

58. United States Department of Justice. Committee on the Judiciary. May 10,
2007.

59. ADA Restoration Act of 2007. Subcommittee on the Constitution. October 4,
2007. (H.R. 3195).

60. Save America Comprehensive Immigration Act of 2007. Subcommittee on Im-
migration, Citizenship, Refugees, Border Security, and International Law. Novem-
ber 8, 2007. (H.R. 750).

61. Allegations of Selective Prosecution: The Erosion of Public Confidence in Our
Federal Justice System. Subcommittee on Crime, Terrorism, and Homeland Security
jointly with the Subcommittee on Commercial and Administrative Law. October 23,
2007.

62. Private Prison Information Act and Review of the Prison Litigation Reform
Act: A Decade of Reform or an Increase in Prison and Abuses? Subcommittee on
Crime, Terrorism, and Homeland Security. November 8, 2007. (H.R. 1889).

63. Legacy of the Trans-Atlantic Slave Trade. Subcommittee on the Constitution.
December 18, 2007.

64. Naturalization Delays: Causes, Consequences, and Solutions. Subcommittee on
Immigration, Citizenship, Refugees, Border Security, and International Law. Janu-
ary 17, 2008.

65. Patent Reform Act of 2007. Subcommittee on Courts, the Internet, and Intel-
lectual Property. April 26, 2007. (H.R. 1908).

66. Stifling or Stimulating—The Role of Gene Patents in Research and Genetic
Testing. Subcommittee on Courts, the Internet, and Intellectual Property. October
30, 2007.

67. International Piracy: The Challenges of Protecting Intellectual Property in the
21st Century. Subcommittee on Courts, the Internet, and Intellectual Property. Oc-
tober 18, 2007.

68. Reauthorization of the Juvenile Justice and Delinquency Prevention Act of
1974. Printed as Juvenile Justice and Delinquency Prevention Act: Overview and
Perspectives. Subcommittee on Crime, Terrorism, and Homeland Security jointly
with the Committee on Education and Labor. July 12, 2007.

69. Mandatory Binding Arbitration Agreements: Are They Fair for Consumers?
Subcommittee on Commercial and Administrative Law. June 12, 2007.

70. Internet Tax Freedom Act: Internet Tax Moratorium. Subcommittee on Com-
mercial and Administrative Law. May 22, 2007.

71. Local Law Enforcement Hate Crimes Prevention Act of 2007. Subcommittee
on Crime, Terrorism, and Homeland Security. April 17, 2007. (H.R. 1592).

72. COPS Improvements Act of 2007, the John R. Justice Prosecutors and Defend-
ers Incentive Act of 2007, and the Witness Security and Protection Act of 2007. Sub-
committee on Crime, Terrorism, and Homeland Security. April 24, 2007. (H.R. 1700,
H.R. 916, H.R. 933).
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73. Continuing Investigation into the U.S. Attorneys Controversy and Related
Matters (Part II). Subcommittee on Commercial and Administrative Law. June 21,
2007.

74. Reform of the State Secrets Privilege. Subcommittee on the Constitution. Jan-
uary 29, 2008.

75. Continuing Investigation into the U.S. Attorneys Controversy and Related
Matters (Part III). Subcommittee on Commercial and Administrative Law. July 12,
2007.

76. Prioritizing Resources and Organization for Intellectual Property Act of 2007.
Subcommittee on Courts, the Internet, and Intellectual Property. December 13,
2007. (H.R. 4279)

77. Credit Card Interchange Fees. Antitrust Task Force. July 19, 2007.

78. Warrantless Surveillance and the Foreign Intelligence Surveillance Act: The
Role of Checks and Balances in Protecting Americans’ Privacy Rights (Part I). Com-
mittee on the Judiciary. September 5, 2007.

79. Warrantless Surveillance and the Foreign Intelligence Surveillance Act: The
Role of Checks and Balances in Protecting Americans’ Privacy Rights (Part II). Com-
mittee on the Judiciary. September 18, 2007.

80. Problems with ICE Interrogation, Detention, and Removal Procedures. Sub-
committee on Immigration, Citizenship, Refugees, Border Security, and Inter-
national Law. February 13, 2008.

81. H-2B Program. Subcommittee on Immigration, Citizenship, Refugees, Border
Security, and International Law. April 16, 2008.

82. Paying With Their Lives: The Status of Compensation for 9/11 Health Effects.
Subcommittee on Immigration, Citizenship, Refugees, Border Security, and Inter-
national Law jointly with the Subcommittee on Courts, the Internet, and Intellec-
tual Property. April, 1, 2008.

83. Combating Modern Slavery: Reauthorization of Anti-Trafficking Programs.
Committee on the Judiciary. October 31, 2007.

84. Prices at the Pump: Market Failure and the Oil Industry. Antitrust Task
Force. May 16, 2007.

85. Impact of Our Antitrust Laws on Community Pharmacies and Their Patients.
Antitrust Task Force. October 18, 2007.

86. Federal Bureau of Investigation. Committee on the Judiciary. July 26, 2007.

87. Sex Crimes and the Internet. Committee on the Judiciary. October 17, 2007.

88. National Football League’s System for Compensating Retired Players: An Un-
even Playing Field? Subcommittee on Commercial and Administrative Law. June
26, 2007.

89. Need for Green Cards for Highly Skilled Workers. Subcommittee on Immigra-
tion, Citizenship, Refugees, Border Security, and International Law. June 12, 2008.

90. Working Families in Financial Crisis: Medical Debt and Bankruptcy. Sub-
committee on Commercial and Administrative Law. July 17, 2007.

91. Employment Section of the Civil Rights Division of the U.S. Department of
Justice. Subcommittee on the Constitution. September 25, 2007.

92. Immigration Needs of America’s Fighting Men and Women. Subcommittee on
Immigration, Citizenship, Refugees, Border Security, and International Law. May
20, 2008.

93. Employer Access to Criminal Background Checks: The Need for Efficiency and
Accuracy. Subcommittee on Crime, Terrorism, and Homeland Security. April 26,
2007.

94. Torture and the Cruel, Inhuman, and Degrading Treatment of Detainees: The
Effectiveness and Consequences of “Enhanced” Interrogation. Subcommittee on the
Constitution. November 8, 2007.

95. Net Neutrality and Free Speech on the Internet. Antitrust Task Force. March
11, 2008.

96. National Security Letters Reform Act of 2007. Subcommittee on the Constitu-
tion. April 15, 2008. (H.R. 3189).

97. From the Department of Justice to Guantanamo Bay: Administration Lawyers
and Administration Interrogation Rules (Part I). Subcommittee on the Constitution.
May 6, 2008.

98. To provide for and approve the settlement of certain land claims of the Bay
Mills Indian Community, and to provide for and approve the settlement of certain
land claims of the Sault Ste. Marie Tribe of Chippewa Indians”. Committee on the
Judiciary. March 14, 2008. (H.R. 2176, H.R. 4115).

99. Federal Bureau of Investigation (Part II). Committee on the Judiciary. April
23, 2008.

100. Voter Suppression. Subcommittee on the Constitution.
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101. U.S. Department of Homeland Security Inspector General Report OIG-08—
18, “The Removal of a Canadian Citizen to Syria”. Subcommittee on the Constitu-
tion jointly with the Committee on Foreign Affairs. June 5, 2008.

102. Retail Gas Prices (Part I): Consumer Effects. Antitrust Task Force. May 7,
2008.

103. War Profiteering and Other Contractor Crimes Committed Overseas. The
War Profiteering Prevention Act of 2007, and the Transparency and Accountability
in Security Contracting Act of 2007. Subcommittee on Crime, Terrorism, and Home-
land Security. June 19, 2007. (H.R. 400, H.R. 369).

104. Wasted Visas, Growing Backlogs. Subcommittee on Immigration, Citizenship,
Refugees, Border Security, and International Law. April 30, 2008.

105. Bail Bond Fairness Act of 2007. Subcommittee on Crime, Terrorism, and
Homeland Security. June 7, 2007. (H.R. 2286).

106. Competition in the Airline Industry. Antitrust Task Force. April 24, 2007.

107. Design Law—Are Special Provisions Needed to Protect Unique Industries?
Subcommittee on Courts, the Internet, and Intellectual Property. February 14, 2008.

108. Court Security Improvement Act of 2007. Subcommittee on Crime, Terrorism,
and Homeland Security. May 3, 2007. (H.R. 660).

109. Internet Spyware (I-SPY) Prevention Act of 2007, and Securing Aircraft
Cockpits Against Lasers Act of 2007. Subcommittee on Crime, Terrorism, and
Homeland Security. May 1, 2007. (H.R. 1525, H.R. 1615).

110. Mandatory Minimum Sentencing Laws—the Issues. Subcommittee on Crime,
Terrorism, and Homeland Security. June 26, 2007.

111. Drug Enforcement Administration’s Regulation of Medicine. Subcommittee on
Crime, Terrorism, and Homeland Security. July 12, 2007.

112. Law Enforcement Confidential Informant Practices. Subcommittee on Crime,
Terrorism, and Homeland Security jointly with the Subcommittee on the Constitu-
tion. July 19, 2007.

113. Death in Custody Act of 2007. Subcommittee on Crime, Terrorism, and
Homeland Security. July 24, 2007. (H.R. 2908).

114. Department of Homeland Security. Committee on the Judiciary. March 5,
2008.

115. U.S. Patent and Trademark Office. Subcommittee on Courts, the Internet,
and Intellectual Property. February 27, 2008.

116. Establishing Consistent Enforcement Policies in the Context of Online Wa-
gers. Committee on the Judiciary. November 14, 2007.

117. Problems with Immigration Detainee Medical Care. Subcommittee on Immi-
gration, Citizenship, Refugees, Border Security, and International Law. June 4,
2008.

118. Stop AIDS in Prison Act of 2007, and Drug Endangered Children Act of 2007.
Subcommittee on Crime, Terrorism, and Homeland Security. May 22, 2007. (H.R.
1943, H.R. 1199).

119. Department of Justice. Committee on the Judiciary. February 7, 2008.

120. Implementation of the “Law Enforcement Officers Safety Act of 2004” (Pub.
L. No. 108-277) and Additional Legislative Efforts Aimed at Expanding the Author-
ity to Carry Concealed Firearms. Subcommittee on Crime, Terrorism, and Homeland
Security. September 6, 2007.

121. Gang Crime Prevention and the Need to Foster Innovative Solutions at the
Federal Level. Subcommittee on Crime, Terrorism, and Homeland Security. October
7, 2007.

122. Organized Retail Theft Prevention: Fostering a Comprehensive Public-Pri-
vate Response. Subcommittee on Crime, Terrorism, and Homeland Security. October
25, 2007.

123. Genocide and the Rule of Law. Subcommittee on Crime, Terrorism, and
Homeland Security. October 23, 2007.

124. Enhanced Financial Recovery and Equitable Retirement Treatment Act of
2007. Subcommittee on Crime, Terrorism, and Homeland Security. November 1,
2007. (H.R. 2878).

125. Managing Arson Through Criminal History (MATCH) Act of 2007. Sub-
committee on Crime, Terrorism, and Homeland Security. November 6, 2007. (H.R.
1759).

126. Promoting Inmate Rehabilitation and Successful Release Planning. Sub-
committee on Crime, Terrorism, and Homeland Security. December 6, 2007.

127. Oversight of State-Run Juvenile Correctional Facilities Known as “Boot
Camps”. Subcommittee on Crime, Terrorism, and Homeland Security. December 13,
2007.

128. Privacy and Cybercrime Enforcement Act of 2007. Subcommittee on Crime,
Terrorism, and Homeland Security. December 18, 2007. (H.R. 4175).
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129. Justice Department’s Office of Legal Counsel. Subcommittee on the Constitu-
tion. February 14, 2008.

130. Enforcement of Federal Criminal Law to Protect Americans Working for U.S.
Contractors in Iraq. Subcommittee on Crime, Terrorism, and Homeland Security.
December 19, 2007.

131. Promoting the Use of Orphan Works: Balancing the Interests of Copyright
Owners and Users. Subcommittee on Courts, the Internet, and Intellectual Property.
March 13, 2008.

132. Electronic Employment Verification Systems: Needed Safeguards to Protect
Privacy and Prevent Misuse. Subcommittee on Immigration, Citizenship, Refugees,
Border Security, and International Law. June 10, 2008.

133. Enforcement of Federal Espionage Laws. Subcommittee on Crime, Terrorism,
and Homeland Security. January 29, 2008.

134. Cracked Justice—Addressing the Unfairness in Cocaine Sentencing. Sub-
committee on Crime, Terrorism, and Homeland Security. February 6, 2008.

135. Department of Homeland Security Law Enforcement Operations. Sub-
committee on Crime, Terrorism, and Homeland Security. March 11, 2008.

136. Internet Tax Freedom Act. Subcommittee on Commercial and Administrative
Law. July 26, 2007.

137. False Claims Act Correction Act. Subcommittee on Courts, the Internet, and
Intellectual Property jointly with the Subcommittee on the Constitution. June 19,
2008. (H.R. 4854).

138. Legislative Proposals Before the 110th Congress to Amend Federal Restitu-
tion Laws. Subcommittee on Crime, Terrorism, and Homeland Security. April 3,
2008.

139. American Workers in Crisis: Does the Chapter 11 Business Bankruptcy Law
Treat Employees and Retirees Fairly? Subcommittee on Commercial and Adminis-
trative Law. September 6, 2007.

140. Child Soldiers Accountability Act of 2007. Subcommittee on Crime, Ter-
rorism, and Homeland Security. April 8, 2008. (S. 2135).

141. Performance Rights Act. Subcommittee on Courts, the Internet, and Intellec-
tual Property. June 11, 2008. (H.R. 4789).

142. Privacy in the Hands of the Government: The Privacy and Civil Liberties
Oversight Board and the Privacy Officer for the U.S. Department of Homeland Secu-
rity. Subcommittee on Commercial and Administrative Law. July 24, 2007.

143. Mobile Workforce State Income Tax Fairness and Simplification Act of 2007.
Subcommittee on Commercial and Administrative Law. November 1, 2007. (H.R.
3359).

144. Ensuring Legal Redress for American Victims of State-Sponsored Terrorism.
Committee on the Judiciary. June 17, 2008.

145. Reauthorization and Improvement of DNA Initiatives of the Justice For All
Act of 2004. Subcommittee on Crime, Terrorism, and Homeland Security. April 10,
2008.

146. Elder Justice Act, the Elder Abuse Victims Act of 2008, the School Safety
Enhancements Act of 2007, and A Child Is Missing Alert and Recovery Center Act.
Subcommittee on Crime, Terrorism, and Homeland Security. April 17, 2008. (H.R.
1783, H.R. 5352, H.R. 2352, H.R. 5464).

147. Prevent All Cigarette Trafficking Act of 2007 and the Smuggled Tobacco Pre-
vention Act of 2008. Subcommittee on Crime, Terrorism, and Homeland Security.
May 1, 2008. (H.R. 4081, H.R. 5689).

148. Federal State and Local Efforts to Prepare for the 2008 Election. Sub-
committee on the Constitution. September 24, 2008.

149. Prison Abuse Remedies Act of 2007. Subcommittee on Crime, Terrorism, and
Homeland Security. April 22, 2008. (H.R. 4109)

150. Federal Prison Industries—Examining the Effects of Section 827 of the Na-
tional Defense Authorization Act of 2008. Subcommittee on Crime, Terrorism, and
Homeland Security. May 6, 2008.

151. Addressing Gangs: What’s Effective? What’s Not? Subcommittee on Crime,
Terrorism, and Homeland Security. June 10, 2008.

152. Habeas Corpus and Detentions at Guantanamo Bay. Subcommittee on the
Constitution. June 26, 2007.

153. To authorize the Edward Byrne Memorial Justice Assistance Grant Program
at fiscal year 2006 levels through 2012. Subcommittee on Crime, Terrorism, and
Homeland Security. May 20, 2008. (H.R. 3546).

154. FBI Whistleblowers. Subcommittee on Crime, Terrorism, and Homeland Se-
curity. May 21, 2008.

155. State Secrets Protection Act of 2008. Subcommittee on the Constitution. July
31, 2008. (H.R. 5607).
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156. Voting Section of the Civil Rights Division of the U.S. Department of Justice.
Subcommittee on the Constitution. October 30, 2007.

157. Regulatory Improvement Act of 2007. Subcommittee on Commercial and Ad-
ministrative Law. September 19, 2007. (H.R. 3564).

158. Antitrust Agencies: Department of Justice Antitrust Division and Federal
Trade Commission Bureau of Competition. Antitrust Task Force. September 25,
2007.

159. Straightening Out the Mortgage Mess: How Can We Protect Home Owner-
ship and Provide Relief to Consumers in Financial Distress? (Part I). Subcommittee
on Commercial and Administrative Law. September 25, 2007.

160. Sunshine in the Courtroom Act of 2007. Committee on the Judiciary. Sep-
tember 27, 2007. (H.R. 2128).

161. United States Trustee Program: Watchdog or Attack Dog? Subcommittee on
Commercial and Administrative Law. October 2, 2007.

162. Jena 6 and the Role of Federal Intervention in Hate Crimes and Race-Re-
lated Violence in Public Schools. Committee on the Judiciary. October 16, 2007.

163. Arbitration Fairness Act of 2007. Subcommittee on Commercial and Adminis-
trative Law. October 25, 2007. (H.R. 3010).

164. Straightening Out the Mortgage Mess: How Can We Protect Home Owner-
ship and Provide Relief to Consumers in Financial Distress? (Part II). Subcommittee
on Commercial and Administrative Law. October 30, 2007.

165. Congressional Review Act. Subcommittee on Commercial and Administrative
Law. November 6, 2007.

166. Protecting the Playroom: Holding Foreign Manufacturers Accountable for De-
fective Products. Subcommittee on Commercial and Administrative Law. November
11, 2007.

167. Sales Tax Fairness and Simplification Act. Subcommittee on Commercial and
Administrative Law. December 6, 2007. (H. R. 3396).

168. Applicability of Federal Criminal Laws to the Interrogation of Detainees.
Committee on the Judiciary. December 20, 2007.

169. The Growing Mortgage Foreclosure Crisis: Identifying Solutions and Dispel-
ling Myths. Subcommittee on Commercial and Administrative Law. January 29,
2008.

170. State Video Tax Fairness Act of 2007. Subcommittee on Commercial and Ad-
ministrative Law. February 14, 2008. (H.R. 3679).

171. Railroad Antitrust Enforcement Act of 2007. Antitrust Task Force. February
25, 2008. (H.R. 1650).

172. Implementation of the U.S. Department of Justice’s Special Counsel Regula-
tions. Subcommittee on Commercial and Administrative Law. February 26, 2007.

173. Automobile Arbitration Fairness Act of 2008. Subcommittee on Commercial
and Administrative Law. March 6, 2007. (H.R. 5312).

174. Deferred Prosecution: Should Corporate Settlement Agreements Be Without
Guidelines? Subcommittee on Commercial and Administrative Law. March 11, 2008.

175. To amend the Bankruptcy Abuse Prevention and Consumer Protection Act
of 2005 to exempt from the means test in bankruptcy cases, for a limited period,
qualifying reserve-component members who, after September 11, 2001, are called to
active duty or to perform a homeland defense activity for not less than 60 days. Sub-
committee on Commercial and Administrative Law. April 1, 2008. (H.R. 4044).

176. Protecting Americans from Unsafe Foreign Products Act. Subcommittee on
Commercial and Administrative Law. May 1, 2008. (H.R. 5913).

177. Rulemaking Process and the Unitary Executive Theory. Subcommittee on
Commercial and Administrative Law. May 6, 2008.

178. Allegations of Selective Prosecution: The Erosion of Public Confidence in Our
Federal Justice System (Part II). Subcommittee on Commercial and Administrative
Law jointly with the Subcommittee on Crime, Terrorism, and Homeland Security.
May 14, 2008.

179. Credit Card Fair Free Act of 2008. Antitrust Task Force. May 15, 2008. (H.R.
5546).

180. Retail Gas Prices (Part II): Competition in the Oil Industry. Antitrust Task
Force. May 22, 2008.

181. Protecting Employees and Retirees in Business Bankruptcies Act of 2007.
Subcommittee on Commercial and Administrative Law. June 5, 2008. (H.R. 3652).

182. Fairness in Nursing Home Arbitration Act of 2008. Subcommittee on Com-
mercial and Administrative Law. June 10, 2008. (H.R. 6126).

183. Enforcement of the Fair Housing Act of 1968. Subcommittee on the Constitu-
tion. June 12, 2008.
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184. From the Department of Justice to Guantanamo Bay: Administration Law-
yers and Administration Interrogation Rules (Part II). Subcommittee on the Con-
stitution. June 18, 2008.

185. Revelations by Former White House Press Secretary Scott McClellan. Com-
mittee on the Judiciary. June 20, 2008.

186. Online Pharmacies and the Problem of Internet Drug Abuse. Subcommittee
on Crime, Terrorism, and Homeland Security. June 24, 2008.

187. Business Activity Tax Simplification Act of 2008. Subcommittee on Commer-
cial and Administrative Law. June 24, 2008. (H.R. 5267).

188. Executive Office for United States Attorneys. Subcommittee on Commercial
and Administrative Law. June 25, 2008.

189. From the Department of Justice to Guantanamo Bay: Administration Law-
yers and Administration Interrogation Rules (Part III). Subcommittee on the Con-
stitution. June 26, 2008.

190. Private Prison Information Act of 2007. Subcommittee on Crime, Terrorism,
and Homeland Security. June 26, 2008. (H.R. 1889).

191. Politicization of the Justice Department and Allegations of Selective Prosecu-
tion. Subcommittee on Commercial and Administrative Law. July 10, 2008.

192. From the Department of Justice to Guantanamo Bay: Administration Law-
yers and Administration Interrogation Rules (Part IV). Subcommittee on the Con-
stitution. July 15, 2008.

193. Competition on the Internet. Antitrust Task Force. July 15, 2008.

194. National Silver Alert Act, the Silver Alert Grant Program Act of 2008, and
the Kristen’s Act Reauthorization of 2007. Subcommittee on Crime, Terrorism, and
Homeland Security. July 15, 2008. (H.R. 6064, H.R. 5898, H.R. 423).

195. Reauthorization of the U.S. Parole Commission. Subcommittee on Crime,
Terrorism, and Homeland Security. July 16, 2008.

196. From the Department of Justice to Guantanamo Bay: Administration Law-
yers and Administration Interrogation Rules (Part V). Committee on the Judiciary.
July 17, 2008.

197. U.S. Department of Justice. Committee on the Judiciary. July 23, 2008.

198. Immigration Raids: Postville and Beyond. Subcommittee on Immigration,
Citizenship, Refugees, Border Security, and International Law. July 24, 2008.

199. Lessons Learned from the 2005 Presidential Election. Subcommittee on the
Constitution. July 24, 2008.

200. Executive Power and Its Constitutional Limitations. Committee on the Judi-
ciary. July 25, 2008.

201. Prevention of Equine Cruelty Act of 2008 and the Animal Cruelty Statistics
Act of 2008. Subcommittee on Crime, Terrorism, and Homeland Security. July 31,
2008. (H.R. 6598, H.R. 6597).

202. Sunshine in Litigation Act of 2008. Subcommittee on Commercial and Ad-
ministrative Law. July 31, 2008. (H.R. 5884).

203. Competition in the Package Delivery Industry. Committee on the Judiciary.
September 9, 2008.

204. Fair Copyright in Research Works Act. Subcommittee on Courts, the Inter-
net, and Intellectual Property. September 11, 2008. (H.R. 6845).

205. Juvenile Justice Accountability and Improvement Act of 2007. Subcommittee
on Crime, Terrorism, and Homeland Security. September 11, 2008. (H.R. 4300).

206. Federal Bureau of Investigation (Part III). Committee on the Judiciary. Sep-
tember 16, 2008.

207. Bankruptcy Trustee Compensation. Subcommittee on Commercial and Ad-
ministrative Law. September 16, 2008.

208. Department of Justice, Office of Justice Programs Oversight. Subcommittee
on Crime, Terrorism, and Homeland Security. September 18, 2008.

209. Cell Tax Fairness Act of 2008. Subcommittee on Commercial and Administra-
tive Law. September 18, 2008. (H.R. 5793).

210. E-fencing Enforcement Act of 2008, the Organized Retail Crime Act of 2008,
and the Combating Organized Retail Crime Act of 2008. Subcommittee Crime, and
Terrorism, and Homeland Security. September 22, 2008. (H.R. 6713, H.R. 6491, S.
3434).

211. Executive Office for Immigration Review. Subcommittee on Immigration,
Citizenship, Refugees, Border Security, and International Law. September 23, 2008.

212. Lehman Brothers, Sharper Image, Bennigan’s, and Beyond: Is Chapter 11
Bankruptcy Working? Subcommittee on Commercial and Administrative Law. Sep-
tember 26, 2008.

213. Continuing Investigation into the U.S. Attorneys Controversy and Related
Matters (Part IV). Committee on the Judiciary. October 3, 2008.
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Committee Prints
Serial No. and Title

1. Federal Rules of Appellate Procedure. December 1, 2007.
2. Federal Rules of Civil Procedure. December 1, 2007.

3. Federal Rules of Criminal Procedure. December 1, 2007.
4. Federal Rules of Evidence. December 1, 2007.

House Documents
H. Doc. No. and Title

110-24. A letter from the Chief Justice, Supreme Court of the United States,
transmitting amendment to the Federal Rules of Appellate Procedure that has been
adopted by the Supreme Court, pursuant to 28 U.S.C. 2074. Referred to the Com-
mittee on the Judiciary. April 30, 2007. (Executive Communication 1374).

110-25. A letter from the Chief Justice, Supreme Court of the United States,
transmitting amendment to the Federal Rules of Bankruptcy Procedure that have
been adopted by the Supreme Court, pursuant to 28 U.S.C. 2075. Referred to the
Committee on the Judiciary. April 30, 2007. (Executive Communication 1375).

110-26. A letter from the Chief Justice, Supreme Court of the United States,
transmitting amendments to the Federal Rules of Criminal Procedure that have
been adopted by the Supreme Court, pursuant to 28 U.S.C. 2074. Referred to the
Committee on the Judiciary. April 30, 2007. (Executive Communication 1376).

110-27. A letter from the Chief Justice, Supreme Court of the United States,
transmitting amendments to the Federal Rules of Civil Procedure that have been
adopted by the Supreme Court, pursuant to 28 U.S.C. 2072. Referred to the Com-
mittee on the Judiciary. April 30, 2007. (Executive Communication 1377).

110-96. A letter from the Secretary, Department of Health and Human Services,
transmitting a draft of proposed legislation entitled the “Medicare Funding Warning
Response Act of 2008”. Referred jointly to the Committees on Energy and Com-
merce, Ways and Means, and the Judiciary. February 21, 2008. (Executive Commu-
nication 5439).

110-117. A letter from the Chief Justice, Supreme Court of the United States,
transmitting amendments to the Federal Rules of Civil Procedure that have been
adopted by the Supreme Court, pursuant to 28 U.S.C. 2072. Referred to the Com-
mittee on the Judiciary. June 3, 2008. (Executive Communication 6881).

110-118. A letter from the Chief Justice, Supreme Court of the United States,
transmitting amendments to the Federal Rules of Criminal Procedure that have
been adopted by the Supreme Court, pursuant to 28 U.S.C. 2074. Referred to the
Committee on the Judiciary. June 3, 2008. (Executive Communication 6879).

110-119. A letter from the Chief Justice, Supreme Court of the United States,
transmitting amendments to the Federal Rules of Bankruptcy Procedure that have
been adopted by the Supreme Court, pursuant to 28 U.S.C. 2075. Referred to the
Committee on the Judiciary. June 3, 2008. (Executive Communication 6880).

Public Laws

A variety of legislation within the Committee’s jurisdiction was enacted into law
during the 110th Congress. The public and private laws, along with approved reso-
lutions, are listed below and are more fully detailed in the subsequent sections of
this report recounting the activities of the Committee and its individual subcommit-
tees.

Public Law 110-6—To amend the Antitrust Modernization Commission Act of
2002, to extend the term of the Antitrust Modernization Commission and to make
a technical correction. (H.R. 742—Approved February 26, 2007).

Public Law 110-22—To amend title 18, United States Code, to strengthen prohi-
bitions against animal fighting, and for other purposes. “Animal Fighting Prohibi-
tion Enforcement Act of 2007.” (H.R. 137—Approved May 3, 2007).

Public Law 110-24—To amend the Ethics in Government Act of 1978 to extend
the authority to withhold from public availability a financial disclosure report filed
by an individual who is a judicial officer or judicial employee, to the extent nec-
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essary to protect the safety of that individual or a family member of that individual,
and for other purposes. “Judicial Disclosure Responsibility Act.” (H.R. 1130—Ap-
proved May 3, 2007).

Public Law 110-34—To amend chapter 35 of title 28, United States Code, to pre-
serve the independence of United States attorneys. “Preserving United States Attor-
ney Independence Act of 2007.” (S. 214—Approved June 14, 2007).

Public Law 110-36—To increase the number of Iraqi and Afghani translators and
interpreters who may be admitted to the United States as special immigrants, and
for other purposes. (S. 1104—Approved April 12, 2007).

Public Law 110—-41—To amend title 4, United States Code, to authorize the Gov-
ernor of a State, territory, or possession of the United States to order that the Na-
tional flag be flown at half-staff in that State, territory, or possession in the event
of the death of a member of the Armed Forces from that State, territory, or posses-
sion who dies while serving on active duty. “Army Specialist Joseph P. Micks Fed-
eral Flag Code Amendment Act of 2007.” (H.R. 692—Approved June 29, 2007).

Public Law 110-53—To provide for the implementation of the recommendations
of the National Commission on Terrorist Attacks Upon the United States. “Imple-
menting Recommendations of the 9/11 Commission Act of 2007.” (H.R. 1—Approved
August 3, 2007).

Public Law 110-55—To amend the Foreign Intelligence Surveillance Act of 1978
to provide additional procedures for authorizing certain acquisitions of foreign intel-
ligence information and for other purposes. “Protect America Act of 2007.” (S.
1927—Approved August 5, 2007).

Public Law 110-79—Granting the consent and approval of Congress to an inter-
state forest fire protection compact. (S. 975—Approved August 13, 2007).

Public Law 110-81—To provide greater transparency in the legislative process.
“Honest Leadership and Open Government Act of 2007.” (S. 1—Approved September
14, 2007).

Public Law 110-108—To amend the Internet Tax Freedom Act to extend the mor-
atorium on certain taxes relating to the Internet and to electronic commerce. “Inter-
net Tax Freedom Act Amendments Act of 2007.” (H.R. 3678—Approved October 31,
2007).

Public Law 110-113—To provide nationwide subpoena authority for actions
brought under the September 11 Victim Compensation Fund of 2001. “Procedural
Fairness for September 11 Victims Act of 2007.” (S. 2106—Approved November 8,
2007).

Public Law 110-151—To amend section 1091 of title 18, United States Code, to
allow the prosecution of genocide in appropriate circumstances. “Genocide Account-
ability Act of 2007.” (S. 888—Approved December 21, 2007).

Public Law 110-177—To amend title 18, United States Code, to protect judges,
prosecutors, witnesses, victims, and their family members, and for other purposes.
“Court Security Improvement Act of 2007.” (H.R. 660—Approved January 7, 2008).

Public Law 110-179—To amend title 18, United States Code, with respect to
fraud in connection with major disaster or emergency funds. “Emergency and Dis-
aster Assistance Fraud Penalty Enhancement Act of 2007.” (S. 863—Approved Janu-
ary 7, 2008).

Public Law 110-180—To improve the National Instant Criminal Background
Check System, and for other purposes. “NICS Improvement Amendments Act of
2007.” (H.R. 2640—Approved January 8, 2008).

Public Law 110-182—To extend the Protect America Act of 2007 for 15 days.
(H.R. 5104—Approved January 31, 2008).

Public Law 110-199—To reauthorize the grant program for reentry of offenders
into the community in the Omnibus Crime Control and Safe Streets Act of 1968,
to improve reentry planning and implementation, and for other purposes. “Second
Chance Act of 2007.” (H.R. 1593—Approved April 9, 2008).

Public Law 110-207—To amend title 36, United States Code, to revise the con-
gressional charter of the Military Order of the Purple Heart of the United States
of America, Incorporated, to authorize associate membership in the corporation for
the spouse and siblings of a recipient of the Purple Heart medal. “Purple Heart
Family Equity Act of 2007.” (H.R. 1119—Approved April 30, 2008).

Public Law 110-229—To authorize certain programs and activities in the Depart-
ment of the Interior, the Forest Service, and the Department of Energy, to imple-
ment further the Act approving the Covenant to Establish a Commonwealth of the
Northern Mariana Islands in Political Union with the United States of America, to
amend the Compact of Free Association Amendments Act of 2003, and for other pur-
poses. “Consolidated Natural Resources Act of 2008.” (S. 2739—Approved May 8,
2008).
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Public Law 110-239—To amend title 4, United States Code, to encourage the dis-
play of )the flag of the United States on Father’s Day. (H.R. 2356—Approved June
3, 2008).

Public Law 110-241—To amend the Fair Credit Reporting Act to make technical
corrections to the definition of willful noncompliance with respect to violations in-
volving the printing of an expiration date on certain credit and debit card receipts
before the date of the enactment of this Act. “Credit and Debit Card Receipt Clari-
fication Act of 2007.” (H.R. 4008—Approved June 3, 2008).

Public Law 110—242—A bill to make technical corrections to section 1244 of the
National Defense Authorization Act for Fiscal Year 2008, which provides special im-
gn%%réi); status for certain Iraqis, and for other purposes. (S. 2829—Approved June

Public Law 110-251—To assist members of the Armed Forces in obtaining United
States citizenship, and for other purposes. “Kendell Frederick Citizenship Assist-
ance Act.” (S. 2516—Approved June 26, 2008).

Public Law 110-254—A bill to grant a Federal charter to Korean War Veterans
Association, Incorporated. (S. 1692—Approved June 30, 2007).

Public Law 110-257—To remove the African National Congress from treatment
as a terrorist organization for certain acts or events, provide relief for certain mem-
bers of the African National Congress regarding admissibility, and for other pur-
poses. (H.R. 5690—Approved July 1, 2008).

Public Law 110-258—A bill to revise the short title of the Fannie Lou Hamer,
Rosa Parks, and Coretta Scott King Voting Rights Act Reauthorization and Amend-
ments Act of 2006. (S. 188—Approved July 1, 2008).

Public Law 110-261—To amend the Foreign Intelligence Surveillance Act of 1978
to establish a procedure for authorizing certain acquisitions of foreign intelligence,
and for other purposes. “FISA Amendments Act of 2008.” (H.R. 6304—Approved
July 10, 2008).

Public Law 110-286—To impose import sanctions on Burmese gemstones, expand
the number of individuals against whom the visa ban is applicable, expand the
blocking of assets and other prohibited activities, and for other purposes. “Burma
Democracy Promotion Act of 2007.” (H.R. 3890—Approved July 29, 2008).

Public Law 110-290—To amend title 5, United States Code, to authorize appro-
priations for the Administrative Conference of the United States through fiscal year
2011, and for other purposes. “Regulatory Improvement Act of 2007.” (H.R. 3564—
Approved July 30, 2008).

Public Law 110-294—A bill to authorize the Edward Byrne Memorial Justice As-
sistance Grant Program at fiscal year 2006 levels through 2012. (S. 231—Approved
July 20, 2008).

Public Law 110-296—To extend the pilot program for volunteer groups to obtain
criminal history background checks. “Criminal History Background Checks Pilot Ex-
tension Act of 2008.” (S. 3218—Approved July 30, 2008).

Public Law 110-298—To establish an awards mechanism to honor exceptional
acts of bravery in the line of duty by Federal, State, and local law enforcement offi-
cers. “Law Enforcement Congressional Badge of Bravery Act of 2008.” (S. 2565—Ap-
proved July 31, 2008).

Public Law 110-301—To resolve pending claims against Libya by United States
nationals, and for other purposes. “Libyan Claims Resolution Act.” (S. 3370—Ap-
proved August 4, 2008).

Public Law 110-312—To provide for the continued performance of the functions
of the United States Parole Commission. “United States Parole Commission Exten-
sion Act of 2008.” (S. 3294—Approved August 12, 2008).

Public Law 110-313—A bill to amend title 35, United States Code, and the Trade-
mark Act of 1946 to provide that the Secretary of Commerce, in consultation with
the Director of the United States Patent and Trademark Office, shall appoint ad-
ministrative patent judges and administrative trademark judges, and for other pur-
poses. (S. 3295—Approved August 12, 2008).

Public Law 110-315—To amend and extend the Higher Education Act of 1965,
and for other purposes. “College Opportunity and Affordability Act of 2008.” (H.R.
4137—Approved August 14, 2008).

Public Law 110-322—To amend the Federal Rules of Evidence to address the
waiver of attorney-client privilege and the work product doctrine. (S. 2450—Ap-
proved September 19, 2008).

Public Law 110-325—ADA Amendments Act of 2008.” (S. 3406—Approved Sep-
tember 25, 2008).

Public Law 110-326—To amend title 18, United States Code, to provide secret
service protection to former Vice Presidents, and for other purposes. “Former Vice
President Protection Act of 2008.” (H.R. 5938—Approved September 26, 2008).
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Public Law 110-327—To amend the Improving America’s Schools Act of 1994 to
make permanent the favorable treatment of need-based educational aid under the
antitrust laws. “Need-Based Educational Aid Act of 2008.” (H.R. 1777—Approved
September 30, 2008).

Public Law 110-336—Library of Congress Sound Recording and Film Preserva-
tion Programs Reauthorization Act of 2008. (H.R. 5893—Approved October 2, 2008).

Public Law 110-340—To prohibit the recruitment or use of child soldiers, to des-
ignate persons who recruit or use child soldiers as inadmissible aliens, to allow the
deportation of persons who recruit or use child soldiers, and for other purposes.
“Child Soldiers Accountability Act.” (S. 2135—Approved October 3, 2008).

Public Law 110-342—Expressing the consent and approval of Congress to an
interstate compact regarding water resources in the Great Lakes-St. Lawrence River
Basin. “Great Lakes-St. Lawrence River Basin Water Resources Compact.” (S.J. Res.
45—Approved October 3, 2008).

Public Law 110-344—To provide for the investigation of certain unsolved civil
rights crimes, and for other purposes. “Emmett Till Unsolved Civil Rights Crime Act
of 2007.” (H.R. 923—Approved October 7, 2008).

Public Law 110-345—To extend the grant program for drug-endangered children.
“Drug Endangered Children Act of 2007.” (H.R. 1199—Approved October 7, 2008).

Public Law 110-358—To amend title 18, United States Code, to provide for more
effective prosecution of cases involving child pornography, and for other purposes.
i‘)Eff%ct%\(;% 8(§hild Pornography Prosecution Act of 2007.” (H.R. 4120—Approved Octo-

er 8, .

Public Law 110-360—To reauthorize the Debbie Smith DNA Backlog Grant Pro-
gram, and for other purposes. “Debbie Smith Reauthorization Act of 2007.” (H.R.
5057—Approved October 8, 2008).

Public Law 110-362—Extending for 5 years the program relating to waiver of the
foreign country residence requirement with respect to international medical grad-
uates. (H.R. 5571—Approved October 8, 2008).

Public Law 110-382—To establish a liaison with the Federal Bureau of Investiga-
tion in United States Citizenship and Immigration Services to expedite naturaliza-
tion applications filed by members of the Armed Forces and to establish a deadline
for processing such applications. “Military Personnel Citizenship Processing Act.” (S.
2840—Approved October 9, 2008).

Public Law 110-384—To direct the United States Sentencing Commission to as-
sure appropriate punishment enhancements for those involved in receiving stolen
property where that property consists of grave markers of veterans, and for other
purposes. “Let Our Veterans Rest in Peace Act of 2008.” (H.R. 3480—Approved Oc-
tober 10, 2008).

Public Law 110-391—To extend the special immigrant nonminister religious
worker program and for other purposes. “Special Immigrant Nonminister Religious
Worker Program Act.” (S. 3606—Approved October 10, 2008).

Public Law 110-400—To require convicted sex offenders to register online identi-
fiers, and for other purposes. “Keeping the Internet Devoid of Sexual Predators Act
of 2008.” (S. 431—Approved October 13, 2008).

Public Law 110-401—To require the Department of Justice to develop and imple-
ment a National Strategy Child Exploitation Prevention and Interdiction, to im-
prove the Internet Crimes Against Children Task Force, to increase resources for
regional computer forensic labs, and to make other improvements to increase the
ability of law enforcement agencies to investigate and prosecute child predators.
“Combating Child Exploitation Act of 2008.” (S. 1738—Approved October 13, 2008).

Public Law 110-402—A bill to extend the authority of the United States Supreme
Court Police to protect court officials off the Supreme Court Grounds and change
the title of the Administrative Assistant to the Chief Justice. (S. 3296—Approved
October 13, 2008).

Public Law 110-403—To enhance remedies for violations of intellectual property
laws, and for other purposes. “Prioritizing Resources and Organization for Intellec-
tual Property Act of 2008.” (S. 3325—Approved October 13, 2008).

Public Law 110-406—To make improvements in the operation and administration
of the Federal courts, and for other purposes. “Judicial Administration and Tech-
nical Amendments Act of 2008.” (S. 3569—Approved October 13, 2008).

Public Law 110—407—To amend titles 46 and 18, United States Code, with re-
spect to the operation of submersible vessels and semi-submersible vessels without
nationality. “Drug Trafficking Vessel Interdiction Act of 2008.” (S. 3598—Approved
October 13, 2008).

Public Law 110-415—To facilitate the creation of methamphetamine precursor
electronic logbook systems, and for other purposes. “‘Methamphetamine Production
Prevention Act of 2008.” (S. 1276—Approved October 14, 2008).
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Public Law 110-416—To amend title I of the Omnibus Crime Control and Safe
Streets Act of 1968 to provide grants for the improved mental health treatment and
services provided to offenders with mental illnesses, and for other purposes. “Men-
tally Ill Offender Treatment and Crime Reduction Reauthorization and Improve-
ment Act of 2008.” (S. 2304—Approved October 14, 2008).

Public Law 110-421—To amend title I of the Omnibus Crime Control and Safe
Streets Act of 1968 to extend the authorization of the Bulletproof Vest Partnership
Grant Program through fiscal year 2012. “Bulletproof Vest Partnership Grant Act
of 2008.” (H.R. 6045—Approved October 15, 2008).

Public Law 110-424—To authorize funding to conduct a national training pro-
gram for State and local prosecutors. (H.R. 6083—October 15, 2008).

Public Law 110-425—To amend the Controlled Substances Act to address online
pharmacies. “Ryan Haight Online Pharmacy Consumer Protection Act of 2008.”
(H.R. 6353—Approved October 15, 2008).

Public Law 110—-431—A bill to authorize funding for the National Crime Victim
Law Institute to provide support for victims of crime under Crime Victims Legal As-
sistance Programs as a part of the Victims of Crime Act of 1984. (S. 3641—Approved
October 15, 2008).

Public Law 110-434—To amend chapter 13 of title 17, United States Code (relat-
ing to the vessel hull design protection), to clarify the definitions of a hull and a
deck. “Vessel Hull Design Protection Amendments of 2008.” (H.R. 6531—Approved
October 16, 2008 ).

Public Law 110—435—To amend section 114 of title 17, United States Code, to
provide for agreements for the reproduction and performance of sound recordings by
webcasters. “Webcaster Settlement Act of 2008.” (H.R. 7084—Approved October 16,
2008).

Public Law 110-438—A bill to amend title 11, United States Code, to exempt for
a limited period, from the application of the means-test presumption of abuse under
chapter 7, qualifying members of reserve components of the Armed Forces and
members of the National Guard who, after September 11, 2001, are called to active
duty or to perform a homeland defense activity for not less than 90 days. “National
Guard and Reservists Debt Relief Act of 2008.” (S. 3197—Approved October 20,
2008).

Public Law 110-457—To authorize appropriations for fiscal years 2008 through
2011 for the Trafficking Victims Protection Act of 2000, to enhance measures to
combat trafficking in persons, and for other purposes. “William Wilberforce Traf-
ficking Victims Protection Reauthorization Act of 2008.” (H.R. 7311—Approved 12/
23/08).






Conference Appointments

Members of the Committee were named by the Speaker as con-
ferees on the bills (H.R. 1 and H.R. 4137) which contained legisla-
tive language within the Committee’s Rule X jurisdiction. Also,
Members of the Committee were named by the Speaker as con-
ferees on the bills (H.R. 1585 and H.R. 2419) which were not re-
ferred to the Committee but which contained legislative language
within the Committee’s Rule X jurisdiction.

H.R. 1, the “Implementing Recommendations of the 9/11 Commis-
sion Act of 2007”

Summary.—Provide for the implementation of the recommenda-
tions of the National Commission on Terrorist Attacks Upon the
United States. This legislation is detailed further by the Sub-
committee on Immigration in its section of the report.

Legislative History—H.R. 1, the “Implementing Recommenda-
tions of the 9/11 Commission Act of 2007,” was introduced by Rep-
resentative Bennie Thompson (D-MS) on January 5, 2007. The leg-
islation had 205 cosponsors and was jointly referred to the House
Committees on Homeland Security; Energy and Commerce; Judici-
ary; Intelligence (Permanent Select); Foreign Affairs; Transporta-
tion and Infrastructure; Oversight and Government Reform; Ways
and Means; and Senate Committees on Homeland Security and
Governmental Affairs. The legislation was considered pursuant to
H. Res. 6 and passed the House on January 9, 2007 by a roll call
vote of 299-128 (Roll No. 15).

On July 9, 2007, the Senate Committees were discharged and the
Senate insisting upon its amendment, requested a conference and
appointed conferees. On July 17, 2007, the House disagreed with
the Senate amendment and agreed to a conference. The Speaker
appointed the following Committee Members as conferees from the
Committee on the Judiciary for consideration of secs. 406, 501, 601,
702, and Title VIII of the House bill, and secs. 123, 501-503, 601—
603, 1002, and 1432 of the Senate amendment, and modifications
committed to conference: Representatives John Conyers, Jr. (D—
MI), Zoe Lofgren (D—-CA), and F. James Sensenbrenner (R—WI).
The conference Report to accompany H.R. 1 was reported to the
House on July 25, 2007 as H. Rept. 110-259. The Senate agreed
to the conference report on July 26, 2007 and the House considered
the report pursuant to H. Res. 567 the following day, July 27, 2007.
The measure passed the House on July 27, 2007 by a roll call vote
of 371-40 (Roll no. 757). H.R. 1 was signed into law as Public Law
No. 110-53 by the President on August 3, 2007.

On February 28, 2008, the Committee held a hearing on the For-
eign Intelligence Surveillance Act. This hearing was classified, and
no further information is publicly available.

(19)
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H.R. 1585, the “National Defense Authorization Act for Fiscal Year
2008

Summary.—H.R. 1585 authorize appropriations for fiscal year
2008 for military activities of the Department of Defense, to pre-
scribe military personnel strengths for fiscal year 2008, and for
other purposes. Passed the House May 17, 2007 (397 yeas; 27
nays). Passed the Senate, amended, October 1, 2007 (92 yeas; 3
nays). The Senate requested a conference and appointed conferees
October 1, 2007. The House agreed to a conference and appointed
conferees December 5, 2007 (including from the Committee on the
Judiciary). Conference report filed in the House December 6, 2007
(H. Rept. 110-477). The House agreed to the conference report De-
cember 12, 2007 (370 yeas; 49 nays). The Senate agreed to the con-
ference report December 14, 2007 (90 yeas; 3 nays). Vetoed by the
President December 28, 2007.

H.R. 2419 the “Farm Bill Extension Act of 2007”

Summary.—H.R. 2419 provides for the continuation of agricul-
tural programs through fiscal year 2012, and for other purposes.
Passed the House July 27, 2007 (231 yeas; 191 nays). Passed the
Senate, amended, December 14, 2007 (79 yeas; 14 nays). The Sen-
ate requested a conference December 14, 2007. The Senate ap-
pointed conferees February 4, 2008. The House agreed to the con-
ference and appointed conferees April 4, 2008 (including from the
Committee on the Judiciary). Conference report filed in the House
May 13, 2008 (H. Rept. 110-627). The House agreed to the con-
ference report May 14, 2008 (318 yeas; 106 nays). The Senate
agreed to the conference report May 15, 2008 (81 yeas; 15 nays).
Vetoed by the President May 21, 2008. Veto overridden in the
House May 21, 2008 (316 yeas; 108 nays). Veto overridden in the
Senate May 22, 2008 (82 yeas; 13 nays). Became Public Law 110-
234 May 22, 2008.

H.R. 4137, the “Higher Education Opportunity Act”

Summary.—Amends the Higher Education Act of 1965 to revise
and reauthorize HEA programs.

Legislative History—H.R. 4137 was introduced by Representa-
tives George Miller (D—CA) on November 9, 2007. The bill was re-
ferred to the Committee on Education and Labor, and in addition
to the Committees on the Judiciary, Science and Technology, and
Financial Services, for a period to be subsequently determined by
the Speaker, in each case for consideration of such provisions as
fall within the jurisdiction of the committee concerned. The Com-
mittee on Education and Labor reported the bill to the House on
December 19, 2007 as H. Rept. 110-500, Part I. On December 19,
2007, the Committee was discharged from the bill. The measure
was considered by the House on February 7, 2008 pursuant to H.
Res. 956 and adopted the measure as amended in the nature of a
substitute as agreed to by the Committee of the Whole House on
the state of the Union. The legislation passed by a roll call vote of
354-58 (Roll No. 40).

On July 29, 2008, the Senate insisted on its amendment and
asked for a conference. Senate conferees were appointed. On the
same day, the House disagreed to the Senate amendment and
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agreed to a conference. The Speaker appointed the following con-
ferees from the Committee on the Judiciary for consideration of
secs. 951 and 952 of the House bill, and secs. 951 and 952 of the
Senate amendment, and modifications committed to conference,
Representatives John Conyers, Jr. (D-MI); Maxine Waters (D-CA),
and Louie Gohmert (R-TX). The conference Report to accompany
H.R. 4137 was reported to the House on July 30, 2007 as H. Rept.
110-803. On dJuly 31, 2008, both the House by a roll call vote of
380—49 (Roll No. 544) and the Senate by a roll call vote of 83-8
(Roll No. 194) agreed to the conference report. The measure was
signed into law as Public Law No. 110-315 by the President on Au-
gust 14, 2008.

Summary of Activities of the Committee on the Judiciary

During the 110th Congress, the full Judiciary Committee re-
tained original jurisdiction with respect to a number of legislative
and oversight matters. This included exclusive jurisdiction over
antitrust and liability issues. In addition, a number of specific
agency oversight hearings and legislative issues were handled by
the Committee and it’s Subcommittees.

ANTITRUST LEGISLATIVE ACTIVITIES

During the 110th Congress, the full Judiciary Committee re-
tained original jurisdiction over antitrust legislation and oversight
matters. Antitrust enforcement serves as a bulwark in the free
market to prevent market power from collecting in the hands of a
few to the detriment of the consumer. U.S. antitrust laws exist to
preserve competition (not individual competitors) in the market-
place, with the ultimate goal of reducing prices and increasing
choices for consumers. The Federal antitrust laws (primarily the
Sherman Antitrust Act, the Clayton Act, and the Federal Trade
Commission Act) are enforced jointly by the Federal Trade Com-
mission (FTC) and the Antitrust Division of the Department of Jus-
tice (DOJ). Other federal agencies have authority to examine com-
petitive aspects of market transactions within their jurisdiction.

H.R. 971, the “Community Pharmacy Fairness Act of 2007”

Summary.—On October 18, 2007 the Task Force convened a
hearing on the “Impact of our Antitrust Laws on Community Phar-
macies and their Patients.” Testimony was heard from Mike
James, Vice President, Government Relations, Association of Com-
munity Pharmacists Congressional Network; Peter Rankin, Senior
Associate, Charles River Associates; David Wales, Deputy Director,
Bureau of Competition, Federal Trade Commission; David Balto, on
behalf of the National Association of Community Pharmacists; and
Robert Dozier, Executive Director, Mississippi Independent Phar-
macists Association.

Legislative History.—H.R. 971 was introduced on February 8,
2007 by Representative Anthony Weiner (D-NY) and was cospon-
sored by 192 Members. H.R. 971 would allow independent phar-
macies to collectively bargain so that they can negotiate with the
insurance companies on the reimbursement rates and terms. H.R.
971 allows pharmacies negotiating contracts with health insurers
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to receive the same treatment under the antitrust laws as bar-
gaining units recognized under the National Labor Relations Act
(NLRA). This would permit pharmacies to be considered employees
under the NLRA for purposes of the Act and not subject to treble
damages under the antitrust laws. The Act defines independent
pharmacies as those that are neither owned nor operated by a pub-
lically traded company. Under the reported version of the bill, an
independent pharmacy is defined as a pharmacy having less than
10% market share in a PDP or 1% nationally. The Full Committee
met on November 7, 2007 in open session and reported the legisla-
tion, as amended, favorably to the House. On September 28, 2008
the legislation was report to the House as H. Rept. 110-898. No
further action was taken on the measure during the 110th Con-
gress.

H.R. 1650, the “Railroad Antitrust Enforcement Act of 2007”

Summary.—The “Railroad Antitrust Enforcement Act of 2007”
would eliminate certain carveouts from the Federal antitrust laws
enjoyed by railroad common carriers, thereby subjecting railroad
industry practices to the pro-competitive influence of the antitrust
laws. The bill will extend to the railroad industry remedies and en-
forcement mechanisms generally applicable to other industries
under the Federal antitrust laws. Those harmed by antitrust viola-
tions perpetrated by a rail carrier would not have the full range of
remedies available under the Federal antitrust laws. The bill is
prospective in effect. There is an additional 180-day grace period
for conduct that began pursuant to immunity under the previous
law and that is continuing at the date of enactment. Except with
respect to conferring antitrust immunity, the bill would fully pre-
serve the Surface Transportation Board (STB), regulatory author-
ity. With respect to reviewing railroad mergers and acquisitions,
the STB would retain its public interest authority alongside the
Agencies’ antitrust authority.

Legislative History—H.R. 1650 was introduced by Rep. Tammy
Baldwin (D-WI) on March 22, 2007. Identical legislation was intro-
duced in the Senate, S. 772 on March 6, 2007 by Senator Herb
Kohl (D-WI). H.R. 1650 was co-sponsored by 27 members. On Feb-
ruary 25, 2008, the Task Force convened a hearing with the fol-
lowing witnesses: Rep. Tammy Baldwin; Ms. Susan M. Diehl, Sen-
ior Vice President of Logistics and Supply Chain Management for
Holcim (USA) Inc.; Mr. Terry Huval, Director of Utilities for the
Lafayette Utilities System; Mr. G. Paul Moates, a partner in the
Washington, D.C. office of Sidley Austin LLP, on behalf of the As-
sociation of American Railroads; and Dr. Darren Bush, Associate
Professor of Law at the University of Houston Law Center.

On April 30, 2008, the Committee ordered the bill favorably re-
ported as amended by voice vote. On September 18, 2008, the Com-
mittee reported the bill to the House as H. Rept. No. 110-860, part
1. No further action was taken on the measure during the 110th
Congress.

H.R. 5546, the “Credit Card Fair Fee Act of 2008”

Summary.—On July 19, 2007, the Task Force held an oversight
hearing to examine the impact of credit card interchange fees, fees
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charged when a consumer uses any payment card at a retailer.
Testimony was heard from: Steve Smith, President and Chief Exec-
utive Officer of K—-VA-T Food Stores, Inc.; John Buhrmaster, Presi-
dent of First National Bank of Scotia, New York; Ed Mierzwinski,
Consumer Program Director of U.S. PIRG; Tim Muris, O’Melveny
& Meyers; and Mallory Duncan, Senior Vice President and General
Counsel of the National Retail Federation.

During this hearing, panelists expressed their concerns that the
large credit card companies could charge excessive interchange fees
because of market power; that retailers have little ability to nego-
tiate the fees; and that there is a lack of transparency with regard
to how the credit card companies calculate their fees. After the
hearing, Chairman John Conyers, Jr. (D-MI) and Representative
Chris Cannon (R-UT) introduced H.R. 5546, the “Credit Card Fair
Fee Act of 2008” on March 6, 2008.

H.R. 5546, the “Credit Card Fair Fee Act of 2008” creates a lim-
ited antitrust immunity for providers of a single covered electronic
payment system (e.g., credit cards) and merchants to negotiate vol-
untary agreements and, if necessary, participate in market-based
proceedings before a panel of experts to determine the appropriate
interchange fee. The bill as reported stripped the three expert
panel provisions from the underlying legislation.

Legislative History.—H.R. 5546 was introduced by Chairman
John Conyers, Jr. (D-MI) and Rep. Chris Cannon (R-UT) on March
6, 2008. Additional original co-sponsors were Reps. John Boozman
(R-AZ), Chris Carney (D-PA), Bill Delahunt (D-MA), Louie
Gohmert (R-TX), Ralph Hall (D-TX), Zoe Lofgren (D-CA), John
Peterson (R—-PA), Todd Platts (R-PA), Bill Shuster (R-PA), John
Sullivan (R-OK), Anthony Weiner (D-NY), Peter Welch (D-VT),
and Joe Wilson (R—SC). There were 45 cosponsors of the legislation.

On May 15, 2008, the Task Force convened a hearing on H.R.
5546. The witnesses were: Joshua R. Floum, Executive Vice Presi-
dent, General Counsel and Secretary, Visa, U.S.A.; Joshua L.
Peirez, Group Executive, Global Public Policy and Associate Gen-
eral Counsel, MasterCard Worldwide; Steve Cannon, Chairman,
Constantine Cannon, LLP; Tom Robinson, CEO, Rotten Robbie and
Vice Chairman, Government Relations, National Association of
Convenience Stores; Ed Mierzwinski, U.S. PIRG; and John Blum,
Vice President of Operations, Chartway Federal Credit Union.

On July 16, 2008, the Committee ordered the bill favorably re-
ported as amended by a roll call vote of 19 to 16. On October 3,
2008, the Committee reported the bill to the House as H. Rept. No.
110-913. No further action was taken on the measure during the
110th Congress.

ANTITRUST OVERSIGHT ACTIVITIES

During the 110th Congress, the Antitrust Task Force held a
number of hearings on consumer issues such as retail gasoline
prices, the impact of credit card exchange fees, community phar-
macies, and net neutrality. Additionally, the Antitrust Task Force
examined the impact of proposed mergers in the airline industry
and the package delivery services. The Task Force began its work
with oversight hearings on the findings and recommendations of
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both the Antitrust Modernization Commission and the Federal
antitrust enforcement agencies.

Hearing on “The Findings and Recommendations of the Antitrust
Modernization Commission”

Summary.—On May 8, 2007, the Task Force met to examine the
findings and recommendations of the Antitrust Modernization
Commission. Deborah Garza, Chair of the Commission, and Jon
Yarowsky, Vice-Chair, testified.

The Antitrust Modernization Commission undertook a compre-
hensive, three-year review of the U.S. antitrust laws, as well as the
policies and practices of the Department of Justice’s Antitrust Divi-
sion and the Federal Trade Commission in implementing those
laws. The Commission reached three primary conclusions. First,
free-market competition should remain the touchstone of the
United States’ economic policy. The Commission’s conclusion in this
regard is that robust competition among businesses leads to better
quality products and services, lower prices, and higher levels of in-
novation. Second, the core antitrust laws—Sherman Act Sections 1
and 2 and the Clayton Act Section 7—and their application by the
courts and federal enforcement agencies, are sound and help to
safeguard competition in today’s economy. Third, new or different
rules are not needed for industries in which innovation, intellectual
property, and technological innovation are central features. The
Commission found that unlike some other areas of the law, the core
antitrust laws are general in nature and have been applied to
many different industries to protect free-market competition suc-
cessfully over a long period of time despite changes in the economy
and the increasing pace of technological advancement.

Hearing on the “Antitrust Agencies: Department of Justice Antitrust
Division and Federal Trade Commission’s Bureau of Competi-
tion”

Summary.—On September 25, 2007, the Judiciary Committee’s
Task Force on Antitrust and Competition Policy held an oversight
hearing to focus on the management and priorities of each agency,
to provide Members of the Task Force an opportunity to examine
antitrust issues of topical interest, and to assess ways in which the
Committee can provide both agencies with sufficient resources to
ensure the efficient and effective application of the antitrust laws
to promote competition in America’s free market economy. The
Honorable Thomas O. Barnett, Assistant Attorney General, Depart-
ment of Justice Antitrust Division; and The Honorable Deborah
Platt Majoras, Chairman, Federal Trade Commission, testified at
this hearing.

Hearings on Retail Gas Prices

Summary.—On May 16, 2007, the Task Force convened the first
in a series of three hearings on retail gasoline prices. A number of
factors affect the price of retail gas, including the price of crude oil,
refinery capacity and output, environmental factors, market trad-
ing, and others. The May 16, 2007 hearing, “Prices at the Pump:
Market Failure and the Oil Industry,” focused on competition in
the crude oil market and the refinery industry. Testimony was
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heard from Representative Bart Stupak (D-MI); Representative
Heather Wilson (R—-NM); the Honorable Richard Blumenthal, Con-
necticut State Attorney General; Mark Cooper, Director of Re-
search, Consumer Federation of America; and Dr. John Felmy,
Chief Economist, American Petroleum Institute.

In May 2008, the Task Force held a two-part hearing to examine
the impact and causes of record retail gas prices. On May 7, 2008,
the Task Force convened a hearing, “Retail Gas Prices, Part 1:
Consumer Effects,” examining the effects of the rising price of re-
tail gasoline on consumers. Witnesses at the hearing included Bill
Douglass, C.E.O. of Douglass Distributing Company; David Owen,
President, National Association of Small Trucking Companies; Dr.
Mark Cooper, Director of Research, Consumer Federation of Amer-
ica; and Lou Pugliaresi, President, Energy Policy Research Founda-
tion, Inc. During this hearing, witnesses discussed the direct eco-
nomic impact of the rising price of gas, including its effect on con-
sumers’ financial stability and discretionary spending. The panel
also examine the broader economic effects of high gas prices, from
the impact on heavily fuel-dependent industries to trickle-down ef-
fects throughout other sectors of the economy.

On May 22, 2008, the Task Force continued its review of retail
gas prices with the hearing “Retail Gas Prices, Part 2: Competition
in the Oil Industry.” Testimony was heard from Steve Simon, Sen-
ior Vice President of ExxonMobil Corporation; Peter Robertson,
Vice Chairman of the Board of Chevron Corporation; John Hof-
meister, U.S. President of Shell Oil Company; John Lowe, Execu-
tive Vice President, Exploration and Production for ConocoPhillips;
and Robert Malone, Chairman and President of BP America. This
hearing examined the reasons underlying the rising price of retail
gasoline and the level of competition in the oil industry overall,
both on the “upstream,” or exploration and production side, as well
as the “downstream,” or refining and distribution side. The Task
Force examined whether any of the major integrated oil companies
had engaged in anticompetitive behavior or possibly violated fed-
eral antitrust laws during the 2008 summer run-up in retail gaso-
line prices. The Task Force also consider the role of various com-
petitive factors in the increase in retail gasoline prices, including
increased domestic demand for oil, increased worldwide demand for
oil, the role of speculators in the rising price of crude oil, and do-
mestic refinery capacity constraints, among others.

Hearing on “Competition and the Future of Digital Music”

Summary.—Technological developments are dramatically chang-
ing the ways in which consumers can obtain music. In addition to
the traditional offerings of broadcast radio and record stores, con-
sumers can choose from digital music delivered via the Internet or
satellite, as well as by broadcast or compact disc and other “hard
copy” formats. Questions as to the potential implications of these
developments for competition in the digital music marketplace
were brought into sharp relief by the announcement that XM Sat-
ellite Radio and Sirius Satellite Radio planned to merge. On Feb-
ruary 28, 2007, the Task Force met to examine these issues against
the backdrop of the proposed XM-Sirius merger. The witnesses at
the hearing included: Mel Karmazin, CEO, Sirius Satellite Radio;
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David Rehr, President, NAB; Gigi Sohn, Public Knowledge; Mark
Cooper, Consumer Federation; and Charles Biggio, Wilson Sonsini.

Hearing on “Competition on the Internet”

Summary.—On dJuly 15, 2008, the full Committee convened this
hearing focusing on competition on the Internet, examining com-
petition in online advertising, online search, and privacy, among
other issues. Testimony was heard from Michael J. Callahan, Exec-
utive Vice President, General Counsel and Secretary of Yahoo, Inc.;
Brad Smith, Senior Vice President, General Counsel, and Cor-
porate Secretary, Microsoft Corp.; David Drummond, Senior Vice
President, Corporate Development and Chief Legal Officer of
Google, Inc.; Professor Frank Pasquale, Associate Professor of Law,
Seton Hall Law School; Tim Carter, President & CEO,
AsktheBuilder.com; and David Sable, Vice Chairman and Chief Op-
erating Officer, Wunderman. Recent transactions and near-trans-
actions among Google, Inc., Yahoo, Inc., and Microsoft Corp. had
raised a number of concerns regarding their possible anticompeti-
tive effects in such areas as online advertising, online search, and
web platform interoperability. The hearing examined the state of
competition with respect to competition in these various online
markets.

Hearing on “Net Neutrality and Free Speech on the Internet”

Summary.—The Task Force convened this hearing on March 11,
2008 to explore how network neutrality principles, government en-
forcement policies, and private business practices currently protect
and inhibit the freedom of speech. Witnesses at this hearing were
Damian Kulash, lead singer of the band OK Go; Susan Crawford,
Yale University Law School; Michele Combs, Christian Coalition of
America; Caroline Fredrickson, American Civil Liberties Union;
Christopher Yoo, University of Pennsylvania Law School; and Rick
Carnes, Songwriters Guild of America.

Over the past few years, the Internet has become a dominant
venue for the expression of ideas and public discourse. From social
networking to get-out-the-vote drives, the Internet has become a
leading tool for speech and action. Web sites like Facebook,
MySpace, LinkedIn, and Monster have changed the way people of
all ages connect socially and professionally, and political candidates
raise more money online with each election cycle. Newspaper web
sites and independent blogs have revolutionized the ways in which
news and media are disseminated and consumed, and the Internet
has opened up new performance venues to emerging artists and en-
tertainers. Technological innovation on the Internet has made it
among the most powerful outlets for creativity and free speech.

Because of the Internet’s importance in promoting and facili-
tating speech, proponents of net neutrality have raised concerns
that a lack of competition among broadband access providers allows
providers to stifle and censor speech. The nexus between competi-
tion, net neutrality, and free speech have surfaced as an issue for
the Congress to consider.
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Hearing on “Competition in the Airline Industry”

Summary.—On April 24, 2008, the Task Force convened a hear-
ing to examine the impact of the proposed merger between Delta
Air Lines and Northwest Airlines and the state of competition in
the airline industry. Delta and Northwest announced their plans to
merge on April 14, 2008, a $3.6 billion merger agreement that
would create the largest airline in the United States. Industry ex-
perts speculated that the merger could trigger a round of further
consolidation within the industry, possibly involving United, Conti-
nental Airlines, US Airways, and American Airlines. Mergers
among these large national carriers could enhance consumer wel-
fare by creating financially stable companies offering passengers
more flights and destinations within a single, integrated network.
At the same time, consolidation in the industry raises anticompeti-
tive concerns, including possible reduction in seat capacity and in-
creases in ticket fares.

Witnesses at the hearing included Richard Anderson, CEO, Delta
Air Lines; Douglas Steenland, CEO, Northwest Airlines; R. Thomas
Buffenbarger, International President, International Association of
Machinists and Aerospace Workers; Douglas Moormann, Vice
President, Economic Development for the Cincinnati USA Regional
Chamber; Clifford Winston, Senior Fellow, Economic Studies Pro-
gram, Brookings Institute; and Veda Shook, International Vice
President, Association of Flight Attendants—CWA.

Hearing on “Competition in the Package Delivery Industry”

Summary.—On September 9, 2008, the full Committee convened
this hearing to examine the state of competition in the domestic
package delivery industry. The prior month, DHL had announced
plans to outsource all of its “lift” (airport to airport air transpor-
tation) to UPS. This would have resulted in a critical component
of DHL’s most lucrative business segment being controlled by one
of its competitors. The package delivery industry (the domestic
market for the transportation and delivery of packages, parcels,
and certain types of mail) has both an air and ground transpor-
tation component. Virtually all air transportation falls within the
segment of the industry known as “express delivery,” in which 1-
or 2-day package delivery is guaranteed. Since 2000, the package
delivery market has become increasingly concentrated. As a result
of the acquisition of Emery Worldwide by UPS and Airborne Ex-
press by DHL, the number of market participants has dwindled
from 6 to 4: FedEx, UPS, U.S. Postal Service (USPS), and DHL.
Currently, USPS outsources lift for its express delivery service to
FedEx, UPS, and ABX. As a result, an additional consequence of
the proposed agreement would be to concentrate lift for the express
delivery segment of the package delivery industry into the hands
of two companies: FedEx and UPS.

Testimony was received from two panels of witnesses. The first
panel was Representatives Marcy Kaptur (D—OH), Betty Sutton
(D-OH), Mike Turner (R-OH), and Senators Sherrod Brown (D-
OH) and George Voinovich (R—-OH). Witnesses on the second panel
were John Mullen, CEO of DHL Worldwide; Burt Wallace, Senior
Vice President, Transportation for UPS; Lieutenant Governor Lee
Fisher of Ohio; Captain Dave Ross, President of Teamsters Local
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1224; Mayor David Raizk of Wilmington, Ohio; Captain John
Prater, International President of the Air Line Pilots Association
(ALPA); and antitrust expert David Balto.

COMMITTEE LEGISLATIVE ACTIVITIES

H.R. 1433, the “District of Columbia House Voting Rights Act of
2007

Summary.—H.R. 1433 would provide the District of Columbia
with full representation in the U.S. House of Representatives. The
bill permanently expands the U.S. House of Representatives from
435 to 437 seats. The two-seat increase will provide a vote to the
District of Columbia and a new, at-large seat through the One
Hundred Twelfth Congress to the State next entitled to increase its
congressional representation. Based on the 2000 Census, Utah is
the State next entitled to increase its congressional representation.

Legislative History.—H.R. 1433 was introduced on March 9,
2007, by Delegate Norton and Representative Davis and referred to
the Committee on the Judiciary and the Committee on Oversight
and Government Reform. On March 14, 2007, the Committee on
the Judiciary held a hearing on H.R. 1433. The hearing witnesses
were Viet D. Dinh, former U.S. Assistant Attorney General for
Legal Policy at the U.S. Department of Justice; Bruce Spiva, found-
ing partner of Spiva & Hartnett and Chair of the Board of DC
Vote; Rick Bress, partner in the Washington, DC, office of Latham
& Watkins; and Jonathan Turley, professor of law at George Wash-
ington University. On March 15, 2007, the Committee on the Judi-
ciary reported H.R. 1433 favorably by a roll call vote of 21 to 13.
On March 22, 2007, the U.S. House of Representatives proceeded
with general debate and debate on a motion to commit, with fur-
ther proceedings on the motion postponed. There was no further
House action on H.R. 1433.

H.R. 2102, the “Free Flow of Information Act of 2007”

Summary.—H.R. 2102 ensures that members of the press may
utilize confidential sources without causing harm to themselves or
their sources. It does this by providing a qualified privilege that
prevents a reporter’s source material from being revealed except
under certain narrow circumstances, such as where it is necessary
to prevent an act of terrorism or other significant and specified
harm to national security or imminent death or significant bodily
harm. The bill thus strikes a balance with respect to promoting the
free dissemination of information and ensuring effective law en-
forcement and the fair administration of justice.

Legislative History.—H.R. 2102, the “Free Flow of Information
Act of 2007” was introduced by Rep. Rich Boucher (D-VA) on May
2, 2007. On June 14, 2007, the Committee met in open session to
receive testimony from: Jim Taricani, investigative journalist; Wil-
liam Safire, New York Times columnist; Rachel Brand, Assistant
Attorney General for Legal Policy, U.S. Department of Justice; Lee
Levine, partner with Levine Sullivan Koch & Schulz, L.L.P.; and
Professor Randall Eliason, G.W.U. Law School. The bill was mark-
up by the Committee on August 1, 2007 as amended by a voice
vote. On October 10, 2007 the legislation was reported to the House
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as H. Rept. 110-370. Pursuant to H. Res. 742, the measure was
considered by the House on October 16, 2007 and passed the House
by a roll call vote of 398-21 (Roll No. 973). H.R. 2102 was placed
on the Senate Legislative Calendar on October 18, 2007. No further
action was taken on the legislation during the 110th Congress.

H.R. 2128, the “Sunshine in the Courtroom Act of 2007”

Summary.—This legislation would allow the “photographing,
electronic recording, broadcasting, or televising” of federal court
proceedings.

Legislative History.—H.R. 2128, the “Sunshine in the Courtroom
Act of 2007,” was introduced on May 3, 2007 and was referred to
the Committee on the Judiciary. The bill was referred to the Sub-
committee on June 4, 2007. The bill was discharged from the Sub-
committee on September 20, 2007. The Committee met in open ses-
sion on September 27, 2007 to hear testimony from: Representative
Ted Poe (R—-TX); the Honorable Nancy Gertner, U.S. District Court,
District of Massachusetts; Susan Swain, President and Co-Chief
Operating Office, CSPAN; Barbara Cochran, Radio-Television News
Directors Association; Fred Graham, Anchor, Court TV; the Honor-
able John Tunheim, Chair, Judicial Conference Committee on
Court Administration and Case Management; District Judge, U.S.
District Court, Minnesota (on behalf of the Judicial Conference of
the United States); and John Richter, U.S. Attorney, Western Dis-
trict of Oklahoma (on behalf of the U.S. Department of Justice). Oc-
tober 24, 2007 the Committee on the Judiciary met in open session
mark-up and ordered favorably reported H.R. 2128, as amended, by
a roll call of 17-11. There was no further action on H.R. 2128.

H.R. 2176, to provide for and approve the settlement of certain land
claims of the Bay Mills Indian Community and H.R. 4115, to
provide for and approve the settlement of certain land claims
of the Sault Ste. Marie Tribe of Chippewa Indians

Summary.—H.R. 2176 would provide for and approve the settle-
ment of certain land claims of the Bay Mills Indian Community
(“Bay Mills Tribe”), and H.R. 4115, would provide for and approve
the settlement of certain land claims of the Sault St. Marie Tribe
of Chippewa Indians (Sault Ste. Marie Tribe).

Legislative History.—H.R. 2176 was introduced by Representa-
tive Bart Stupak on May 3, 2007. H.R. 4115 was introduced by
Representative John Dingell (D-MI) on November 8, 2007. On
March 6, 2008, the Committee received a sequential referral of
both bills.

On March 14, 2008, the Committee convened a hearing on H.R.
2176 and H.R. 4115. The witnesses at this hearing were Represent-
ative Carolyn Kilpatrick (D-MI); Representative Shelley Berkley
(D-MI); Carl Artman, Assistant Interior Secretary for Indian Af-
fairs, Department of the Interior; Chief Fred Cantu, Saginaw Chip-
pewa Tribe of Michigan; Alicia Walker, Chairman, Sault St. Marie
Chippewa Tribe; Kathryn Tierney, Tribal Attorney, Bay Mills In-
dian Community; and Cynthia Abrams, Board Member, National
Coalition Against Legalized Gambling, who submitted a statement
for the record.
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On April 2, 2008, the Committee met and ordered reported H.R.
2176 and H.R. 4115 unfavorably without amendment by a roll call
vote of 29-0. On April 4, 2008, both bills were reported to the
House as H. Rept. 110-541, Part 2 (H.R. 2176) and H. Rept. 110—
542, Part 2 (H.R. 4115). There was no further action on H.R. 4115
during the remaining 110th Congress.

The House considered H.R. 2176 on June 25, 2008 pursuant to
H. Res. 1298 and the measure failed passage by a roll call vote of
121-298 (Roll No. 458). There was no further action on H.R. 2176
during the 110th Congress.

H.R. 3678, the “Internet Tax Freedom Act Amendments Act of 2007”

Summary.—H.R. 3678, the “Internet Tax Freedom Act Amend-
ments Act of 2007,” would amend the Internet Tax Freedom Act to
extend the moratorium on certain taxes relating to the Internet
and to electronic commerce from November 1, 2007, until Novem-
ber 1, 2011, and make other clarifications to the law. An oversight
hearing on this issue was held by the Subcommittee on Commercial
and Administrative Law and is discussed in a subsequent section
of this report.

Legislative History.—On September 27, 2007, Chairman John
Conyers, Jr. (D-MI) introduced H.R. 3678. The Committee met in
open session to consider the legislation and ordered the bill re-
ported favorably, as amended by a roll call vote of 38—0. The report
was filed in the House on October 12, 2007 as H. Rept. 110-372.
The legislation was considered under suspension of the rules on Oc-
tober 16, 2007 and passed, as amended, by a recorded vote of 405—
2 (Roll No. 968).

On October 25, 2007, the bill passed the Senate with an amend-
ment by unanimous consent. The House suspended the rules and
agreed to the Senate amendment on October 30, 2007 by a recorded
vote of 402—-0 (Roll No. 1014). The legislation was signed into law
by the President on October 30, 2007 as Public Law 110-108.

H. Res. 1448, that the Committee on the Judiciary shall inquire
whether the House should impeach G. Thomas Porteous, a
judge of the United States District Court for the Eastern Dis-
trict of Louisiana

Summary.—H. Res. 1448 authorized and directed the Committee
on the Judiciary to inquire whether the House should impeach G.
Thomas Porteous, a judge of the United States District Court for
the Eastern District of Louisiana.

Legislative History.—H. Res. 1448 was introduced on September
17, 2008 by Chairman John Conyers, Jr. (D-MI) and Ranking
Member Lamar Smith (D-TX). Also, on the same day, the House
agreed to the resolution without objection and the Committee es-
tablished a task force to conduct an inquiry of the matter. The fol-
lowing day, September 18, 2008, the Committee appointed mem-
bers to the task force.
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COMMITTEE OVERSIGHT

INVESTIGATION INTO U.S. ATTORNEY REMOVALS AND THE
POLITICIZATION OF THE DEPARTMENT OF JUSTICE

As the 110th Congress convened, reports surfaced indicating that
a large group of United States Attorneys had been asked to resign
their positions under troubling circumstances. The resulting Com-
mittee inquiry—led in large part by the Subcommittee on Commer-
cial and Administrative Law—eventually grew to address broader
questions about the extent to which core functions of the Depart-
ment of Justice such as criminal prosecution decisions and hiring
of career personnel had been improperly politicized.

Hiring anld Firing of U.S. Attorneys and other Department Per-
sonne

The controversy began when reports surfaced of United States
Attorneys around the country being forced from office under sus-
picious circumstances.! Several Members of Congress expressed
concern about these firings, and on January 17, 2007, Chairman
Conyers and Courts, the Internet, and Intellectual Property Sub-
committee Chairman Howard Berman wrote to Attorney General
Alberto Gonzales requesting information about the matter.

In February and March 2007, both the House and Senate Judici-
ary Committees held hearings to explore the reasons for the firings
and to address concerns that political considerations may have in-
fluenced the Administration’s decisions. At a March 6, 2007, hear-
ing of the Subcommittee on Commercial and Administrative Law,
Principal Associate Deputy Attorney General Will Moschella testi-
fied before the Commercial and Administrative Law Subcommittee
on this subject, providing both a private briefing and public testi-
mony regarding the reasons for the forced resignations. He claimed
that, with one exception, the U.S. Attorneys had been fired because
of their poor performance. Under questioning by Chairman Con-
yers, Mr. Moschella stated that the White House had played only
a very modest role in the matter, stating that “because these are
political appointees,” it would be “unremarkable” to send the list to
the White House and “let them know [o]ur proposal and whether
they agreed with it.” 2

That same day, the Subcommittee also heard from six of the re-
moved U.S. Attorneys, who appeared under subpoena. These pros-
ecutors described the circumstances of their removal, explaining
that they had been given virtually no explanation of why they were
being asked to resign, and rejecting the charges of poor perform-
ance that the Administration had subsequently leveled against
them.3 Concern about the firings was further heightened when two
of the U.S. Attorneys testified that they had received what they felt
were inappropriate communications from Members of Congress or
their staff about pending prosecution matters. United States Attor-

1See, e.g., Thornton and Soto, Lam Asked to Step Down, San Diego Union Tribune, January
12, 2007.

2“H.R. 580, Restoring Checks and Balances in the Confirmation Process of U.S. Attorneys,”
110th Cong., pg. 24 (2007).

3March 6, 2007, Testimony of former United States Attorneys Carol Lam, David Iglesias,
Daniel Bogden, Bud Cummins, and John McKay Before the House Judiciary Committee Sub-
committee on Commercial and Administrative Law at passim.
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ney David Iglesias described such calls from Senator Pete Domenici
and Representative Heather Wilson. United States Attorney John
McKay also described receiving a “disconcerting” call regarding his
handling of election cases from the chief of staff to United States
Representative Doc Hastings.4

To address these questions, Chairman Conyers and Commercial
and Administrative Law Subcommittee Chair Linda Sanchez
sought access to documents and interviews with White House and
Department of Justice personnel at the center of the firings.5 That
request was followed by a Subcommittee vote authorizing the
Chairman to issue subpoenas to compel production of documents
and to obtain testimony from witnesses such as Karl Rove, Harriet
Miers, Monica Goodling, and others who appeared to have played
significant roles in the matter.®

As the investigation progressed, it became clear that the Depart-
ment of Justice would not provide full information about the mat-
ter on a voluntary basis. Accordingly, on April 10, 2007, Chairman
Conyers issued a document subpoena to Attorney General
Gonzales.”

Documents obtained from the Department of Justice only raised
more questions about the firings. There were multiple drafts of
lists of U.S. Attorneys to be fired that had passed between the
White House and the Department.® None of the documents pro-
duced, however, explained exactly how or by whom the removed
U.S. Attorneys were placed on the list. Committee staff (working
jointly with Senate Judiciary Committee staff) also conducted a se-
ries of 11 on-the-record interviews of Department of Justice per-
sonnel, but the more the Committee learned, the more questions it
raised regarding the true reasons for these removals.

The Committee’s investigation established that the “performance-
based” reasons offered by the Administration to justify these firings
were not true;® as respected former Deputy Attorney General
James Comey testified on May 3, 2007, the removed U.S. Attorneys
were in almost all cases top performers.1°0 This only further raised
suspicion about the real reasons for the firings. Indeed, based on
the Department documents and interviews obtained by the Com-
mittee, it became increasingly apparent that at least some of the
U.S. Attorneys were removed for various political motives.

Bud Cummins, for example, was apparently removed at least in
part simply to make way for Karl Rove’s aide Tim Griffin to obtain
U.S. Attorney experience to enhance his future employment and

4March 6, 2007, Testimony of former United States Attorney John McKay Before the House
Judiciary Committee Subcommittee on Commercial and Administrative Law at 24.

5March 8, 2007, Letter from Chairman John Conyers, Jr. and Subcommittee Chair Linda
Sanchez to Attorney General Alberto Gonzales; March 9, 2007, Letter from Chairman John Con-
yers, Jr. and Subcommittee Chair Linda Sanchez to White House Counsel Fred Fielding.

6 March 21, 2007, Subcommittee Meeting to Consider Subpoena Authorization Concerning the
Recent Termination of United States Attorneys and Related Subjects, 110th Cong. (2007).
G 7Api“i1 10, 2007, Subpoena Issued by Chairman John Conyers, Jr. to Attorney General Alberto

onzales.

80AG 20-21, OAG 34-25, DAG 14-17, OAG 45-48. Documents provided by the Department
of Justice in response to the Committee’s request were marked with Bates numbers that indi-
cated the office from which the document came, as well as a page number assigned to it. For
exalmple, “OAG 20” was page 20 of the documents produced by the Office of the Attorney Gen-
eral.

9 Additional Views of Chairman Conyers and Subcommittee Chair Sanchez Submitted in Sup-
port of Contempt Resolution for Harriet Miers and Josh Bolten at 43-51.

10 Continuing Investigation into the U.S. Attorneys Controversy, 110th Cong., (2007).
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political prospects.1! Of far greater concern, United States Attorney
David Iglesias appears to have been removed because New Mexico
Republicans had complained about his refusal to bring particular
vote fraud prosecutions where he did not think there was an appro-
priate basis to prosecute, and also because he angered New Mexico
Members of Congress who had hoped he would bring other prosecu-
tions ahead of the 2006 elections.12 In a number of other cases, se-
rious concerns about the role of politics in the firings still remain.13

The Department’s Liaison to the White House, Monica Goodling,
testified before the full Committee on May 23, 2007, under sub-
poena and limited use immunity granted after she had invoked her
Fifth Amendment rights against self-incrimination.14 At this hear-
ing, Ms. Goodling acknowledged that she had “crossed the line” 15
and considered political factors in hiring career prosecutors and im-
migration judges and in approving Department personnel for im-
portant details to Department leadership offices. This testimony led
to investigations by the Department’s Office of the Inspector Gen-
eral and Office of Professional Responsibility, and reports finding
widespread use of improper political considerations—and in some
cases unlawful use—in Department hiring for a diverse array of po-
sitions including honors program entry-level positions, career As-
sistant United States Attorney jobs, summer internships, details to
top Department offices, and immigration judgeships.16

Ms. Goodling’s testimony also confirmed Committee concerns
that the Administration had deliberately obscured the role of the
White House in this matter, telling Members that Deputy Attorney
General McNulty had warned her away from a Senate briefing on
the issue because, if she were present, Senators might be encour-
aged to ask questions about the actions of the White House.17 Ms.
Goodling’s testimony provided important information for the Com-
mittee’s investigation; however, it still did not explain who had
identified these U.S. Attorneys for firing or why, as she denied hav-
ing much information on that subject.

Eventually, the Committee exhausted all sources of information
from within the Department of Justice without being able to an-
swer key mysteries about the firings. As Mr. Conyers put it in
questioning the Attorney General, there was one obvious place to
look for answers: “The breadcrumbs in this investigation have al-
ways led to 1600 Pennsylvania Avenue.” Accordingly, on June 13,
2007, the Chairman issued subpoenas for White House documents
and for the appearance of Harriet Miers regarding these matters.18

11 Additional Views of Chairman Conyers and Subcommittee Chair Sanchez Submitted in Sup-
port of Contempt Resolution for Harriet Miers and Josh Bolten at 36-37.

12]d. at 24-28.

13]d. at 29-35.

14 Continuing Investigation into the U.S. Attorneys Controversy and Related Matters: Hearing
Before the H. Comm. on the Judiciary, 110th Cong. (2007)

15The Continuing Investigation into the U.S. Attorneys Controversy and Related Matters,
110th Cong. pg 34, (2007).

16 Joint Report by the Offices of the Inspector General and Professional Responsibility, An In-
vestigation of Allegations of Politicized Hiring in the Department of Justice Honors Program and
the Summer Law Intern Program, June 2008; Joint Report by the Offices of the Inspector Gen-
eral and Professional Responsibility, An Investigation of Allegations of Politicized Hiring by
Monica Goodling and Other Staff in the Office of the Attorney General, July 2008.

17May 23, 2007 Prepared Statement of Monica Goodling at 3.

18 June 13, 2007, Subpoenas issued by Chairman John Conyers, Jr. to Harriet Miers and Josh
Bolten.
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That same day, Senate Judiciary Committee Chairman Leahy
issued an identical document subpoena to the White House, as well
as a subpoena for the testimony of Karl Rove aide Sara Taylor.
Chairman Conyers also subpoenaed White House documents
known to be contained on the computer servers of the Republican
National Committee, which had been used by White House per-
sonnel, apparently to avoid federal recordkeeping requirements.1°

On July 12, 2007, the Commercial and Administrative Law Sub-
committee convened to hear the testimony of Harriet Miers. Ms.
Miers refused to appear for the hearing, however, making the un-
precedented claim that, as a former aide to President Bush, she
was immune from Congressional subpoena.20 The Administration
similarly refused to produce any subpoenaed documents, claiming
that all White House records related to the U.S. Attorney removals
were covered by executive privilege. The Administration also de-
clined to provide a “privilege log” describing the documents that
were being withheld.2! The RNC also refused to provide most of
the subpoenaed documents or a privilege log, claiming that White
House orders prevented it from doing s0.22

On July 25, 2007, after numerous efforts to negotiate a resolution
to this matter, the full Judiciary Committee voted 22—-17 to rec-
ommend that the House of Representatives find Harriet Miers and
White House Chief of Staff Josh Bolten, as custodian of White
House documents, in contempt of Congress.23 On February 14,
2008, the full House cited Ms. Miers and Bolten for contempt, and
referred them to the U.S. Attorney for the District of Columbia for
criminal prosecution, by a roll call vote of 223-32.24 This was the
first vote to cite a person for contempt of Congress in over 25 years.

The U.S. Attorney refused to act on the contempt referral, how-
ever, at the direction of Michael Mukasey, who had replaced
Alberto Gonzales as Attorney General.25 In response, Chairman
Conyers used the authority granted to him to take the matter to
court on behalf of the Committee. On March 10, 2008, the Com-
mittee filed a civil action in the U.S. District Court seeking a legal
ruling that the Administration’s theories of immunity from sub-
poena and executive privilege are legally unsound.26

On July 31, 2008, Judge Bates granted the Committee’s motion
for partial summary judgment and ruled that, as the Committee
had asserted, Harriet Miers was not immune from Congressional
subpoena and that she was required to appear and testify before
the Committee.2? Judge Bates also ruled that the Administration
had no valid excuse for refusing to produce non-privileged docu-

19 July 13, 2008, Subpoena issued by Chairman John Conyers, Jr. to Republican National
Committee Chair Mike Duncan.

20 July 10, 2007, Letter From George T. Manning to Chairman John Conyers, Jr.

21 June 28, 2007, Letter from White House Counsel Fred Fielding to Chairmen John Conyers,
Jr. and Patrick J. Leahy.

22 July 31, 2007, Letter from Robert Kelner to Chairman John Conyers, Jr.

23 Meeting to Consider: a Resolution and Report Recommending to the House of Representa-
tives that Former White House Counsel Harriet Miers and White House Chief of Staff Joshua
Bolten be Cited for Contempt of Congress, 110th Cong. (2007).

24Roll Call Vote No. 60, H. Res. 982, U.S. House of Representatives, February 14, 2008.

25 February 29, 2008, Letter from Attorney General Michael Mukasey to Speaker of the House
Nancy Pelosi.

26 Committee on the Judiciary v. Miers, Civil Action No. 08—0409 (JDB) (United States District
Court for the District of Columbia, July 31, 2008).

27 Memorandum Opinion and Order, Committee on the Judiciary v. Miers, Civil Action No. 08—
0409 (JDB) (United States District Court for the District of Columbia, July 31, 2008).
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ments, and that the Administration was obligated to provide a
more detailed listing and description of any documents withheld
from the Committee’s subpoena on executive privilege grounds
than it previously had done.28 The matter is now pending in the
United States Court of Appeals for the District of Columbia, and
the Judge’s order has been stayed during the appeal.2®

On September 29, 2008, the Department’s Office of the Inspector
General and Office of Professional Responsibility released their
own detailed report on the forced resignation of these U.S. Attor-
neys.30 The report confirmed the Committee’s initial conclusions
that the so-called performance-based reasons offered by the Admin-
istration to justify these firings were in large part untrue, and that
a number of the firings were politically motivated, concluding that
“political partisan considerations were an important factor in the
removal of several of the U.S. Attorneys.” 31 The report further con-
cluded that inaccurate and misleading statements were made to
the Congress and the public on this matter, and that a number of
laws may have been violated by both the firings and the state-
ments.32 Finally, the report describes a widespread refusal by
White House witnesses to cooperate with the Department’s inves-
tigation and the refusal of the White House to make key documents
available, and concludes that because of this obstruction, Depart-
ment investigators “were unable to determine the role the White
House played in these removals.” 33

Because of the seriousness of their findings and the limits on
their authority to compel White House cooperation, the Depart-
ment watchdogs called in this report for the appointment of a fed-
eral prosecutor to continue the investigation and evaluate whether
criminal charges should be brought.34 Accepting this recommenda-
tion, Attorney General Mukasey appointed Norah M. Dannehy, the
Acting United States Attorney for the District of Connecticut, to
continue the investigation.3®

Allegations of Selective Prosecution

The Committee also investigated concerns that some U.S. Attor-
neys who were not removed from their jobs—including those de-
scribed by Kyle Sampson as “loyal Bushies” 36—improperly consid-

28 Memorandum Opinion and Order, Committee on the Judiciary v. Miers, Civil Action No. 08—
0409 (JDB) (United States District Court for the District of Columbia, July 31, 2008).

29 October 6, 2008, Opinion and Order Granting Motion for Stay Pending Appeal, Committee
on the Judiciary v. Miers, Appeal No. 08-5357, United States Court of Appeals for the District
of Columbia Circuit.

30 Joint Report of the Department’s Offices of the Inspector General and Professional Respon-
sibility, An Investigation Into the Removal of Nine U.S. Attorneys, September 2008.

31 Joint Report of the Department’s Offices of the Inspector General and Professional Respon-
sibility, An Investigation Into the Removal of Nine U.S. Attorneys, September 2008, at 325-26.

32]d. at 357-58.

33]d. at 338.

34]d. at 358.

35 Statement by Attorney General Michael B. Mukasey on the Report of an Investigation into
the Removal of Nine U.S. Attorneys in 2006, Sept. 29, 2008, available at http:/www.usdoj.gov/
opa/pr/2008/September/08-opa-859.html.

36 E-mail from Kyle Sampson to Deputy White House Counsel David Leitch, responding to a
“Question from Karl Rove,” Jan. 9, 2005; see also Krugman, Department of Injustice, New York
Times, March 7, 2007 (“The bigger scandal, however, almost surely involves prosecutors still in
office. The Gonzales Eight were fired because they wouldn’t go along with the Bush administra-
tion’s politicization of justice. But statistical evidence suggests that many other prosecutors de-
cided to protect their jobs or further their careers by doing what the administration wanted
them to do: harass Democrats while turning a blind eye to Republican malfeasance.”).
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ered partisan political factors in carrying out their prosecution du-
ties. These concerns were reinforced and heightened by an aca-
demic study published by Professors Donald Shields and John
Cragan in February 2007 and updated for presentation at an Octo-
ber 23, 2007, joint hearing of the Crime, Terrorism, and Homeland
Security Subcommittee and the Commercial and Administrative
Law Subcommittee that found federal prosecutors during the Bush
Administration have investigated Democratic officeholders far more
frequently than Republican officeholders, and that there was “less
than one chance in 10,000” that the over-representation of Demo-
crats was by chance, concluding that selective prosecution of Demo-
crats must have occurred.3?

The Committee’s investigation has generated bipartisan concern
about the subject. In summer 2007, the Committee received a bi-
partisan petition signed by 44 former State attorneys general call-
ing for action.38 And at the Subcommittees’ joint hearing, former
Reagan and George H. W. Bush Attorney General Richard Thorn-
burgh stated his concern about “apparent political prosecution” and
warned that citizens “may no longer” have “confidence that the De-
partment of Justice is conducting itself in a fair and impartial
manner without actual political influence or the appearance of po-
litical influence.” 39

Against this background, Committee Majority staff have inves-
tigated numerous allegations of selective prosecution that have sur-
faced around the country. In the early stages of its work, the Com-
mittee focused particularly on three cases where concerns about po-
litically-motivated prosecutions have been especially intense: the
Georgia Thompson case in Milwaukee, Wisconsin, the prosecution
of the Democratic former Governor of Alabama Don Siegelman, and
the criminal prosecution of Allegheny County coroner Cyril Wecht
in Pittsburgh, Pennsylvania. Staff has also examined several cases
brought against a group of judges and a practicing attorney in
Jackson, Mississippi, including Mississippi Supreme Court Justice
Oliver Diaz and trial attorney Paul Minor. The facts and cir-
cumstances of these and other prosecutions, as revealed by a de-
tailed staff investigation, are summarized in a report prepared for
Chairman Conyers by Committee Majority staff and released on
April 17, 2008.40

As part of this investigation concerning selective prosecution and
the U.S. Attorney removals, the Committee has pursued testimony
from former White House Deputy Chief of Staff Karl Rove, issuing
a subpoena for his testimony on May 22, 2008. When Mr. Rove re-

37 Shields & Cragan, The Political Profiling of Elected Democratic Officials: When Rhetorical
Vision Participation Runs Amok (2007), available at http:/www.epluribusmedia.org/columns/
2007/20070212  political profiling.html.

38 See Editorial, Time to Vote Contempt, New York Times, Feb. 14, 2008, (“There are people
in jail today, including a former governor of Alabama, who have raised credible charges that
they were put there for political reasons.”); Horton, A Primer In Political Prosecution, Oct. 24,
2007; Kalson, The Wecht Indictment, July 22, 2007; Cohen, The United States Attorneys Scan-
dal Comes to Mississippi, Oct. 11, 2007; Letter from 44 former State attorneys general to Chair-
man John Conyers, Jr., H. Comm. on the Judiciary, and Chairman Patrick Leahy, S. Comm.
on the Judiciary, July 13, 2007. That attorneys general letter specifically addressed the prosecu-
tion of former Alabama Governor Don Siegelman, described below.

39 Thornburgh, Oct. 23, 2007, Subcomms. on Crime, Terrorism, and Homeland Security and
on Commercial and Admin. Law, Hearing at 12.

40 Staff Report on Allegations of Selective Prosecution in Our Federal Criminal Justice Sys-
tem, April 17, 2008.
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fused to appear in response to subpoena, the Committee voted to
recommend that the full House of Representatives find him in con-
tempt of Congress.

The Committee has also pursued access to documents needed to
appropriately complete this investigation. Despite efforts to obtain
relevant materials on a voluntary basis,*1 however, and a subpoena
issued on June 27, 2008, the Department of Justice has refused to
provide any non-public information or documents regarding the
Siegelman and Wecht cases, as well as other documents called for
by the subpoena.#2 On December 10, 2008, Chairman Conyers sent
a letter to the Attorney General to remind him that the Committee
was still seeking these materials and to ensure that they be pre-
served as required by law.

Recent developments have only heightened concern about cases
investigated by the Committee. For example, on March 27, 2008,
the federal appeals court in Atlanta, Georgia ruled that Don
Siegelman should be released from prison pending his appeal, hav-
ing concluded that “Siegelman has satisfied the criteria set out in
the statute, and has specifically met his burden of showing that his
appeal raises substantial questions of law or fact” regarding the vi-
ability of his conviction.43

And more recently, new information has surfaced describing ad-
ditional acts of apparent misconduct by the Siegelman prosecution
team. On November 7, 2008, Chairman Conyers wrote the Attorney
General transmitting troubling documents provided by a Depart-
ment whistleblower; these documents suggested that the Siegelman
jury had improperly communicated with the prosecution during
trial, contacts that were never disclosed to the defense or the
judge.** Chairman Conyers also transmitted documents suggesting
that the Republican-connected U.S. Attorney, who had agreed to
recuse herself from the case at the insistence of the defense, had
nevertheless communicated information and a litigation strategy
recommendation to the active members of the prosecution team.
Commentators have expressed extensive concern about this new in-
formation, among them law professor Carl Tobias, who said the e-
mails raise “legitimate questions” about the prosecution’s con-
duct.45 According to a November 26, 2008, filing by the Department
in the Siegelman appeal, in response to Mr. Conyers’ letter it has
reopened its internal investigation of the issue of improper contacts
between the prosecution team and members of the jury.46

On April 17, 2008, along with the release of the Committee Ma-
jority staff's report on this subject, Chairman Conyers, Chair
Sanchez, and Representatives Davis and Baldwin requested a full
investigation of the Siegelman, Wecht, and other cases by the Of-
fice of Professional Responsibility and the Office of the Inspector

41Letters from Chairman John Conyers, Jr. and other members of the H. Comm. on the Judi-
ciary to Attorney General Alberto Gonzales, July 17, 2007, and Sept. 10, 2007.
42]d,

43 Order filed March 27, 2008, in United States v. Siegelman, et al, Appeal No. 07-13163-B,
Eleventh Circuit Court of Appeals.
M‘*‘i{November 7, 2008, Letter from Chairman John Conyers, Jr. to Attorney General Michael

ukasey.

45 Chander, “House Judiciary Chairman Conyers says Siegelman Case E-mails Raise Ques-
tions,” Birmingham News, November 14, 2008.

46 Response to Defendant-Appellant Siegelman’s Notice of Supplemental Information Relevant
to Issues on Appeal, filed November 26, 2008, in United States v. Siegelman, et al, Appeal No.
07-13163-B, Eleventh Circuit Court of Appeals.
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General; the Office of Professional Responsibility has launched
such an investigation.4?

Committee Hearings and Meetings on U.S. Attorney Removals and
Politicization of the Department of Justice

Hearing on H.R. 580, Restoring Check and Balances in the
Confirmation of U.S. Attorneys

On March 6, 2007, six of the terminated U.S. Attorneys—Ms.
Lam, Mr. Iglesias, Mr. Cummins, Mr. McKay, Mr. Bogden, and Mr.
Charlton—and William E. Moschella, Principal Associate Deputy
Attorney General, U.S. Department of Justice, testified before the
Commercial and Administrative Law Subcommittee. Mr. Moschella
also provided private briefings on February 28 and March 5 to
Commercial and Administrative Law Subcommittee Members and
staff. Other witnesses at the hearing included: Judiciary Com-
mittee member Rep. Darrell Issa; Asa Hutchinson, a former Mem-
ber of the House of Representatives and former U.S. Attorney;
John A. Smietanka, former U.S. Attorney; Atlee Wampler, III,
President of the National Association of Former United States At-
torneys; George J. Terwilliger, III, Former Deputy Attorney Gen-
eral; and T.J. Halstead, Legislative Attorney, Congressional Re-
search Service American Law Division.

Oversight Hearing on Ensuring Executive Branch Account-
ability
On March 29, 2007, the Commercial and Administrative Law
Subcommittee heard testimony assessing the validity of White
House assertions concerning executive privilege in the U.S. Attor-
ney controversy. The witnesses included John Podesta, former
White House Chief of Staff to President Bill Clinton; Beth Nolan,
former White House Counsel to President Bill Clinton; Frederick
A.O. Schwarz, Jr., Senior Counsel, Brennan Center for Justice; and
Noel J. Francisco, former Associate Counsel to President George W.
Bush. Ms. Nolan indicated that she had testified four times before
congressional committees on matters directly related to her White
House duties, including three times while she was still serving in
that position.

Oversight Hearing on the Continuing Investigation into the
U.S. Attorneys Controversy

On May 3, 2007, former Deputy Attorney General James B.
Comey testified before the Commercial and Administrative Law
Subcommittee.

Oversight Hearing on the United States Department of Jus-
tice
On May 10, 2007, Attorney General Gonzales appeared before
the full Judiciary Committee for an oversight hearing that focused
on the U.S. Attorneys controversy.

47May 5, 2008, Letter from H. Marshall Jarrett to Hon. John Conyers Jr. stating that the
Office of Professional Responsibility is investigating “allegations of selective prosecution relating
to the prosecutions of Don Siegelman, Georgia Thompson, and Oliver Diaz and Paul Minor.”
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Oversight Hearing on the Continuing Investigation into the
U.S. Attorneys Controversy and Related Matters

After a grant of limited use immunity, Monica Goodling, former
Senior Counsel to Attorney General Alberto Gonzales and the De-
partment’s White House Liaison, appeared before the full Com-
mittee on May 23, 2007.

Oversight Hearing on the Continuing Investigation into the
U.S. Attorneys Controversy and Related Matters

On June 21, 2007, Deputy Attorney General Paul McNulty testi-
fied before the Commercial and Administrative Law Subcommittee.

Hearing on the Continuing Investigation into the U.S. Attor-
neys Controversy and Related Matters

Former White House Counsel Harriet Miers refused to comply
with a subpoena requiring her appearance before the Commercial
and Administrative Law Subcommittee on July 12, 2007. Ms. Miers
not only failed to provide testimony or documents; she failed even
to appear for the hearing. Subcommittee Chair Linda Sanchez pro-
ceeded to overrule the White House’s claims of immunity and privi-
lege with respect to Ms. Miers, and the ruling was sustained by
Subcommittee Members in a roll call vote of 7-5.

Meeting to consider the executive privilege claims asserted by
White House Counsel in response to the subpoena for the
production of documents issued to Joshua Bolten, White
House Chief of Staff, or appropriate custodian of records

On July 17, 2007, Chairman Conyers and Subcommittee Chair
Sanchez wrote to White House Counsel Fred Fielding, notifying
him that the Commercial and Administrative Law Subcommittee
would formally consider the White House’s privilege claims with re-
gard to subpoenaed White House documents at a July 19, 2007,
meeting, and again urged compliance with the June 13 subpoena.48
Notwithstanding that letter, Mr. Bolten still did not comply with
his subpoena. The Commercial and Administrative Law Sub-
committee then met on July 19, Subcommittee Chair Sanchez ruled
against the privilege claims with respect to Mr. Bolten’s refusal to
produce any documents pursuant to the subpoena issued to him,
and that ruling was upheld by a 7-3 vote.

Meeting to consider a resolution and report recommending to
the House of Representatives that former White House
Counsel Harriet Miers and White House Chief of Staff
Joshua Bolten be found in contempt of Congress

On July 25, 2007, the full Committee, by a roll call vote of 22—
17, recommended that the House find Harriet Miers and Josh
Bolten in contempt of Congress.

48 July 17, 2007, Letter from Chairman John Conyers, Jr. and Subcommittee Chair Linda
Sanchez to White House Counsel Fred Fielding.
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Oversight Hearing on Allegations of Selective Prosecution:
The Erosion of Public Confidence in our Federal Justice
System, Parts I and I1

On October 23, 2007, the Crime, Terrorism, and Homeland Secu-
rity Subcommittee and the Commercial and Administrative Law
Subcommittee held a joint hearing exploring several cases of al-
leged selective prosecution, including the prosecutions of former
Democratic Alabama Governor Don Siegelman, Wisconsin state
government employee Georgia Thompson, and prominent Pitts-
burgh Democrat Cyril Wecht. Testimony was received from former
Attorney General Richard Thornburgh, Professor Donald C.
Shields, and former Alabama U.S. Attorney Doug Jones. Part II of
the hearing was held on May 14, 2008, at which testimony was re-
ceived from Representative Paul W. Hodes (D-NH), consultant
Allen Raymond, attorney Paul Twomey, and Professor Mark C.
Miller.

Oversight Hearing on the Politicization of the Justice Depart-
ment and Allegations of Selective Prosecution

Former White House Deputy Chief of Staff Karl Rove refused to
comply with a subpoena requiring his appearance before the Com-
mercial and Administrative Law Subcommittee on July 10, 2008,
failing to appear for the hearing to answer questions. Sub-
committee Chair Sanchez proceeded to overrule the claims of im-
munity and privilege with respect to Mr. Rove, and the ruling was
sustained by Subcommittee Members in a roll call vote of 7-1.

Oversight Hearing on the Continuing Investigation into the
U.S. Attorneys Controversy and Related Matters

Department of Justice Inspector General Glenn Fine testified be-
fore the Committee on October 3, 2008, regarding the joint inves-
tigation by his office and the Department’s Office of Professional
Responsibility into the U.S. Attorney removals and related matters.

ADDITIONAL OVERSIGHT CONCERNING USE AND ABUSE OF EXECUTIVE
AUTHORITY

In addition to its work on the U.S. Attorney firings and improper
politicization in the Justice Department, the Committee focused
significant attention on other oversight activities concerning use
and abuse of Executive authority in the Bush Administration—in-
cluding signing statements, clemency power, and warrantless sur-
veillance. On signing statements, the Committee helped commis-
sion two GAO studies that have provided the first actual docu-
mentation of failure of the Executive Branch to execute statutory
provisions to which the President objected in signing statements.4?
On warrantless surveillance, after a series of hearings and review
of classified and unclassified documents, 23 Committee members
issued a comprehensive statement concerning the legality of the

49See GAO Informal Opinion B-308603 (June 18, 2007); GAO Informal Opinion B-309928
(December 20, 2007).
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Administration’s program and the issue of retroactive immunity for
telecommunications carriers.50
Committee hearings in this area included the following:

Oversight Hearing on Presidential Signing Statements under the
Bush Administration

On January 31, 2007, the Committee held its first hearing in the
110th Congress. The hearing focused on presidential signing state-
ments and their use during the Bush Administration. Witnesses in-
cluded former Representative Mickey Edwards; John Elwood, Dep-
uty Assistant Attorney General in the Office of Legal Counsel,
American Bar Association President Karen Mathis; Harvard law
professor Charles Ogletree; and Georgetown University law pro-
fessor Nicholas Rosenkranz.

Oversight Hearing on the Use and Misuse of Presidential Clemency
Power for Executive Branch Officials

On July 11, 2007, the Committee held an oversight hearing fo-
cusing on the presidential clemency power. Witnesses included
former Ambassador Joseph C. Wilson IV; Roger Adams from the
Justice Department’s Office of the Pardon Attorney; attorney David
Rivkin, Jr.; Ohio State University law professor Douglas Berman;
and Tom Cochran, Assistant Federal Public Defender for the Mid-
dle District of North Carolina.

Oversight Hearing on Warrantless Surveillance and the Foreign In-
telligence Surveillance Act: The Role of Checks and Balances in
Protection of Americans’ Privacy Rights

On September 5, 2007, the Committee heard testimony regarding
warrantless surveillance and the Foreign Intelligence Surveillance
Act from witnesses including: former Representative Bob Barr;
former CIA Assistant General Counsel Suzanne Spaulding; Univer-
sity of Virginia law professor Robert Turner; and Morton Halperin,
Director of U.S. Advocacy at the Open Society Institute.

Oversight Hearing on Warrantless Surveillance and the Foreign In-
telligence Surveillance Act: The Role of Checks and Balances in
Protection of Americans’ Privacy Rights, Part 11

On September 18, 2007, the Committee continued its September
5, 2007, consideration of testimony on warrantless surveillance and
FISA. Witnesses included Director of National Intelligence Mike
McConnell and Assistant Attorney General for National Security
Kenneth Wainstein.

Classified Qversight Hearings on the Foreign Intelligence Surveil-
lance Act

On February 28, 2008, and March 5, 2008, the Committee held
hearings on the Foreign Intelligence Surveillance Act. These hear-

ings were classified, and no further information is publicly avail-
able.

50 See “Statement of Undersigned Members of House Judiciary Committee Concerning the Ad-
ministration’s Terrorist Surveillance Program and the Issue of Retroactive Immunity (March 12,
2008).
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Oversight Hearing on Revelations by Former White House Press
Secretary Scott McClellan

On June 20, 2008, the Committee heard testimony from Scott
McClellan, former White House Press Secretary under President
George W. Bush.

Oversight Hearing on Executive Power and its Constitutional Limi-
tations

On July 25, 2008, the Judiciary Committee held a hearing focus-
ing on the power of the Executive Branch. The first panel of wit-
nesses included Representatives Maurice Hinchey (D-NY), Walter
Jones (R-NC), Dennis Kucinich (D-OH), and Brad Miller (D-NC).
The second panel included former Representatives Elizabeth
Holtzman and Bob Barr; former Salt Lake City, Utah Mayor Ross
C. “Rocky” Anderson, founder and president of High Roads for
Human Rights; Northwestern University law professor Stephen
Presser; former Associate Deputy Attorney General Bruce Fein; au-
thor and former Los Angeles County prosecutor Vincent Bugliosi;
George Mason University law professor Jeremy Rabkin; Elliott
Adams, president of the board at Veterans for Peace; and Frederick
A.O. Schwarz, Jr., senior counsel at the Brennan Center for Jus-
tice.

OVERSIGHT HEARINGS OF EXECUTIVE BRANCH AGENCIES

In addition to the oversight hearings described above, the Com-
mittee also held a number of oversight hearings on Executive
Branch agencies, including the Department of Justice, the Federal
Bureau of Investigation, and the Department of Homeland Secu-
rity.

In addition to the hearing with Attorney General Alberto
Gonzales described above, which focused largely on the U.S. Attor-
ney controversy and related matters, the Committee held two other
oversight hearings on the Department of Justice. During those
hearings, the Committee learned from Attorney General Michael
Mukasey, among other things, that he would not authorize a crimi-
nal investigation into the CIA’s use of waterboarding because the
CIA had relied on the Department’s legal advice. Mr. Mukasey also
expressed reluctance to provide the Committee with all Office of
Legal Counsel opinions on issues of national security and presi-
dential power, claiming that they pertain to the deliberative proc-
ess of the Executive Branch.

The Committee also held three oversight hearings on the FBI, all
with FBI Director Robert S. Mueller III. In these hearings, the
Committee learned more about the incident in which then Deputy
Attorney General Jim Comey dispatched Director Mueller to Attor-
ney General John Ashcroft’s hospital room on March 10, 2004,
when White House Counsel Alberto Gonzales and White House
Chief of Staff Andrew Card attempted to get an ill Mr. Ashcroft to
sign off on the Administration’s warrantless surveillance program.
The Committee also learned that Director Mueller had taken notes
of these events, a redacted version of which he produced in re-
sponse to the Committee’s July 26, 2007 request.
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Additionally, the Committee learned that Director Mueller had
removed his agents from engaging in CIA enhanced interrogation
techniques because it was not the FBI’s protocol to use coercion in
its interrogations or questioning. He further explained that the FBI
contacted the Defense Department and the Justice Department re-
garding CIA interrogation techniques the FBI thought might be in-
appropriate. The Committee also learned that the FBI was in dis-
cussions with the National Academy of Sciences to do an inde-
pendent review of the scientific evidence obtained in the anthrax
investigation (Amerithrax).

As part of the Committee’s oversight of the FBI, the Committee
also held a hearing on the Inspector General’s March 2007 Report
on the FBI’s use of National Security Letters (NSLs). From that
hearing, and the report itself, the Committee learned that the FBI
had inaccurately reported to Congress the number of NSLs it had
issued, and had engaged in illegal uses of NSLs, including using
so-called “exigent letters”—emergency requests for telephone and
other data—in non-emergencies without even a pending investiga-
tion, as a means to bypass normal NSL procedures. Following the
release of the IG report, the FBI has reportedly abandoned this im-
proper use of exigent letters.

Oversight Hearing on “The Inspector General’s Independent Report
on the FBI’s Use of National Security Letters”

On March 20, 2007, the Committee held a hearing regarding a
March 2007 report by the Inspector General of the Justice Depart-
ment, on the FBI's use of National Security Letters. Witnesses in-
cluded Glenn Fine, Justice Department Inspector General, and Val-
erie Caproni, FBI General Counsel.

Oversight Hearing on the United States Department of Justice

On May 10, 2007, the Committee held an oversight hearing on
the Department of Justice. The sole witness was Attorney General
Alberto Gonzales.

Oversight Hearing on the Federal Bureau of Investigation

On July 26, 2007, the Committee held an oversight hearing on
the Federal Bureau of Investigation. The witness was FBI Director
Robert S. Mueller III.

Oversight Hearing on the Department of Justice

On February 7, 2008, newly-confirmed Attorney General Michael
B. Mukasey appeared at an oversight hearing on the Department
of Justice.

Oversight Hearing on the Department of Homeland Security

On March 5, 2008, the Committee conducted its first-ever full-
Committee oversight hearing on the Department of Homeland Se-
curity since Congress created the agency in 2005. Secretary Mi-
chael Chertoff testified before the Committee to discuss several
areas over which the Committee has jurisdiction, including immi-
gration, border security, and criminal enforcement by DHS.
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Oversight Hearing on the Federal Bureau of Investigation

On April 23, 2008, the Judiciary Committee held an oversight
hearing on the Federal Bureau of Investigation. FBI Director Rob-
ert S. Mueller IIT was the sole witness.

Oversight Hearing on the Department of Justice

Attorney General Michael B. Mukasey testified again before the
Committee at its July 23, 2008 oversight hearing on the Depart-
ment of Justice.

Oversight Hearing on the Federal Bureau of Investigation

On September 16, 2008, the Committee heard testimony again
from FBI Director Robert S. Mueller III.

OTHER COMMITTEE OVERSIGHT HEARINGS

Oversight Hearing on Jena 6 and the Role of Federal Intervention
in Hate Crimes and Race-Related Violence in Public Schools

On October 16, 2007, the Committee held a hearing on concerns
that improper race-related factors had tainted the administration
of justice following events at a public high school in Jena, Lou-
isiana, involving six African American students who became known
as The Jena 6. The day after African American students at the
high school had sat together under a tree where white students
had usually congregated, three nooses were found hanging from the
tree. Tensions escalated, and a fight broke out. No one was seri-
ously injured; one white student received medical attention, but
was able to participate in a school program later that same day.
The white students received only brief school suspensions; the Afri-
can American students were not only expelled, but were arrested
and charged as adults with felony offenses, including attempted
murder. No charges were brought against the white students in-
volved in the fight, or against the noose-hangers. These events gar-
nered national attention.

At the hearing, the Committee heard testimony from: Lisa
Krigsten, Counsel to the Assistant Attorney General in the Civil
Rights Division; Donald Washington, U.S. Attorney for the Western
District of Louisiana; Richard Cohen, President and C.E.O. of the
Southern Poverty Law Center; the Reverend Alfred C. Sharpton,
President, National Action Network; Harvard Law Professor
Charles Ogletree; and the Reverend Brian Moran, Pastor of the
Jena Antioch Baptist Church and President of the NAACP Jena
Chapter. The hearing focused on the events and their community
impacts, the federal guidelines for prosecuting juveniles as adults,
aSnd the role of the Department of Justice’s Community Relations

ervice.

Oversight Hearing on Sex Crimes and the Internet

On October 17, 2007, the Committee held a hearing on com-
bating the use of the Internet to facilitate the commission of sex
crimes against children. Witnesses at the hearing included: Alicia
Kozakiewicz; Representatives Earl Pomeroy (D-N), Nick Lampson
(D-TX), Marilyn Musgrave (R—CO), Christopher P. Carney (D-PA),
Debbie Wasserman Schultz (D-FL), and Cathy McMorris Rodgers
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(R-WA); Michael A. Mason, Executive Assistant Director of the
FBI's Criminal Cyber Response and Services Branch; Laurence E.
Rothenberg, Deputy Assistant Attorney General in the Office of
Legal Policy; Flint Waters of the Wyoming Internet Crimes Against
Children Task Force; Michelle Collins, Director of the Exploited
Child Division at the National Center for Missing and Exploited
Children; Grier Weeks of Protect, Inc.; John Ryan, General Counsel
of AOL; and Elizabeth Banker, Assistant General Counsel of
Yahoo! Inc.

Oversight Hearing on Establishing Consistent Enforcement Policies
in the Context of Online Wagers

On November 14, 2007, the Committee held a hearing to exam-
ine the selective nature of the federal government’s enforcement ef-
forts in the area of online gambling. The hearing also considered
the Treasury Department’s proposed regulations implementing the
Unlawful Internet Gambling Enforcement Act of 2006, and exam-
ined the impact of the federal ban on online gambling on the intel-
lectual property industry. Testimony was received from Represent-
atives Shelley Berkley (D-NV) and Bob Goodlatte (R-VA); Cath-
erine Hanaway, U.S. Attorney for the Eastern District of Missouri;
Valerie Abend, Assistant Secretary at the Department of the Treas-
ury; New York University law professor Joseph Weiler, Director of
the Jean Monnet Center for International and Regional Economic
Law and Justice; Annie Duke of the Poker Players Alliance; Thom-
as McClusky, Vice President of Government Affairs at the Family
Research Council; and Michael Colopy, Vice President for Commu-
nications at Aristotle Inc.

The Unlawful Internet Gambling Enforcement Act of 2006
(UIGEA) 5! augmented the federal gambling laws by requiring U.S.
payment systems to identify and block unlawful Internet gambling
transactions. Unlike other gambling laws, it is specific to Internet
gambling. It contains exemptions for certain activities related to
fantasy sports, and is silent on the legality of various forms of
Internet use by the horse racing industry.

In a case brought by the Government of Antigua and Barbuda,
the World Trade Organization (WTO) ruled that the UIGEA vio-
lated U.S. obligations.52 The WTO also held that the U.S. was not
entitled to assert a “morals” defense because it maintains a dis-
criminatory policy with respect to Internet wagers, declining to
prosecute U.S. companies such as off-track betting parlors and
Internet betting operators for offering online gambling services but
prosecuting offshore companies for doing so. The WTO ruled that
Antigua could suspend its intellectual property obligations as a re-
taliatory measure.

In October 2007, the Treasury Department issued proposed
UIGEA implementing regulations.?3 Despite calls for postponing
the new regulations, amid widespread concern that the regulations
were vague, and costly for financial institutions to implement, and

5131 U.S.C. §§5361-5367.

52 Appellate Body Report, United States—Measures Affecting the Cross-Border Supply of
Gambling and Betting Services, available at http:/www.wto.org/english/tratop e/dispu e/
cases e/ds285 e.htm.

53 The comment period ended on December 12, 2007, 72 Fed. Reg. 56680.
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that compliance could impair efficiency of the nation’s payment sys-
tem and unduly hamper its ability to compete with foreign-based
enterprises, Treasury issued a final rule in November 2008.54

Oversight Hearing on Ensuring Legal Redress for American Victims
of State-Sponsored Terrorism

On June 17, 2008, the Committee held a hearing to examine the
nature of the claims by U.S. nationals—U.S. POWs and civilians—
against the Government of Iraq for harm suffered under the gov-
ernment of Iraq during the 1991 Gulf War, which the Bush Admin-
istration has blocked. Testimony was received from Representatives
Bruce Braley (D-IA) and Joe Sestak (D-PA), sponsors of legislation
to settle those claims by holding the Government of Iraq liable for
a portion of damages awarded; from former Ambassador John Nor-
ton Moore and attorney Dan Wolf, counsel for the plaintiffs in two
of the cases involved; and Capt. Lawrence Randolph Slade and
George Charchalis, plaintiffs in those two cases.

Under international law, sovereign nations have generally been
immune from liability in the courts of other nations. As the level
of international interactions has increased, various exceptions have
been recognized; Congress enacted the Foreign Sovereign Immuni-
ties Act of 1978 (FSIA) in an effort to codify these exceptions as
they were then recognized, and has amended the law since then in
an effort to reflect later developments. One such exception allows
a U.S. national who is a victim of a terrorist act such as torture,
extrajudicial killing, or hostage taking to bring civil suit against a
foreign state involved in committing or facilitating the terrorist act,
if the foreign state is designated as a state sponsor of terrorism by
the State Department at the time the act occurred, or is later so
designated because of the act.55 In such cases, any commercial
property of the foreign state located in the U.S. may be attached
in satisfaction of a judgment.56 In 1998, in response to a contrary
court ruling,57 Congress enacted legislation to clarify its intent to
create a private right of action.58

The Executive Branch has resisted, in both the Clinton and Bush
Administrations, using frozen assets of foreign states to satisfy
judgments, variously citing treaty obligations to protect foreign dip-
lomatic and consular properties, a desire to maintain the frozen as-
sets for diplomatic leverage, and the fear that allowing the attach-
ment of frozen assets would subject U.S. assets in foreign states to
similar treatment. In conjunction with the 2003 war against Iraq,
President Bush took a series of actions to place Iraq’s U.S. assets
out of reach to victims of terrorism committed by the Iraqi govern-
ment during the first Gulf War. He placed the assets into a Devel-
opment Fund for Iraq, dedicated for post-war reconstruction;>° and

54 Agencies Issue Final Rule to Implement Unlawful Internet Gambling Enforcement Act, Re-
lease, U.S. Department of the Treasury, Nov. 12, 2008, available at http:/www.ustreas.gov/
press/releases/hp1266.htm.

55P L. 104-132, Title II, § 221 (April 23, 1996); 110 Stat. 1241; 28 U.S. C. 1605(a)(7).

5628 U.S. C. 1610(b)(2).

57 Flatow v. Islamic Republic of Iran, 999 F. Supp. 1 (D.D.C. 1998).

g 58P L. 104-208, Title I, §101(c) (Sept. 30, 1996), 110 Stat. 3009-172; codified at 28 U.S.C.

1605 note.

59E.0. 13290, 68 Fed. Reg. 14,305-08 (March 24, 2003). Assets that had previously been or-
dered attached in satisfaction of judgments against Iraq were excluded from the Executive
Order, as was Iraq’s diplomatic and consular property.
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prohibited attachment of any assets in the Development Fund;6°
and declared, based on general authority Congress had recently
granted him to exempt Iraq from laws governing terrorist-sup-
porting states,6! that the terrorism exception to FSIA would not
apply to Iraq.62

In the FY 2008 National Defense Authorization Act, Congress
amended FSIA to enable victims whose claims against state spon-
sors of terrorism had been dismissed for lack of a federal cause of
action to re-file their claims and enforce judgments by attaching
the defendant state’s assets.63 President Bush vetoed the bill, sole-
ly on the basis of this provision, and insisted that it be revised to
permit him to waive the provision as to Iraq. The same day he
signed the revised bill into law,%¢ he exercised his waiver author-
ity.65 The Bush Administration has made no apparent efforts to
persuade the Iraqi government to help the American victims of
Iraqi terrorism obtain relief, as Congress urged in adding the waiv-
er provision.

The legislation sponsored by Representatives Braley and Sestak,
introduced in response to the veto and waiver, was approved by the
Committee by voice vote on July 30, 2008, and passed the House
by voice vote on September 15, 2008. No further action occurred be-
fore the 110th Congress adjourned.

60E.0. 13303, 68 Fed. Reg. 31, 931 (May 28, 2003).

61 Emergency Wartime Supplemental Appropriations Act for FY2003, P.L. 108-11, §1503
(April 16, 2003).

62 Memorandum for the Secretary of State (Presidential Determination No. 2003-23)(May 7,
2003), available at http://whitehouse.gov/news/releases/2003/05/20030507-13.html.

63P L. 110-181, §1083.

64P L. 110-181, § 1083(d).

65 White House Memorandum of Justification for Waiver of Section 1083 of the National De-
fense Authorization Act (January 28, 2008), available at http:/www.whitehouse.gov/news/re-
leases/2008/01/20080128-12.html.






SUBCOMMITTEE ON COMMERCIAL AND ADMINISTRATIVE

LAW?1!
LINDA T. SANCHEZ, California, Chairwoman
JOHN CONYERS, JRr., Michigan CHRIS CANNON, Utah
HENRY C. “HANK” JOHNSON, JRr., Georgia JIM JORDAN, Ohio
ZOE LOFGREN, California RIC KELLER, Florida
WILLIAM D. DELAHUNT, Massachusetts TOM FEENEY, Florida
MELVIN WATT, North Carolina TRENT FRANKS, Arizona

STEVE COHEN, Tennessee

Tabulation of subcommittee legislation and activity

Legislation referred to the Subcommittee ..........cccoccooiiiiniiiiiiiniiiiiiiiiieieeieee. 5
Legislation reported favorably to the full Committee .........cccceccveviercrieniencirennnnn.
Legislation reported adversely to the full Committee ........ccccccceevvivviervviieiiiiennnns
Legislation reported without recommendation to the full Committee ................
Legislation reported as original measure to the full Committee ...........cccc.......
Legislation discharged from the Subcommittee ..........cccccoeiviiiieeriiieeniieeeiiieeens
Legislation pending before the full Committee ..........cccooceeviiiiiiiiiiniiiniinieee.
Legislation reported to the HOUSE .......ccccooovieiiieiiieniieiieiecieccceeece e
Legislation discharged from the Committee .........ccoccoviiiiiiniiiniiiiiiniiiieiceeene
Legislation pending in the House ........ccccoooiiiiiiiiiiniiiiiiiiiceecceeee e
Legislation passed by the HOUSE .......c.cccceeiiiiiiieiiieniiciiccieeiceeeeeeese et
Legislation pending in the Senate ............cccccocieeeiiieiiieeeciieeeciee e
Legislation vetoed by the President ............cccccoeviiiiiiiiiiniiiniiiieciee e
Legislation enacted into public 1aw .......c.ccccveviieiiieniieiieieeieecee e
Legislation enacted into public law as part of another bill ...........cccccecviveeineenns —
Legislation on which hearings were held. ........cccccociiiiiiiiiiiiiiiiieee, 15
Days of legislative hearings .........ccccocoiimriiiiiiiiiinieeeeee e 15
Days of oversight hearings .......ccccccceeciiieiiiiiieieeceee e e e vee e 29

HOBRIHOUIWOOOO WO

LEGISLATIVE ACTIVITIES
ADMINISTRATIVE LAW

H.R. 3564, Regulatory Improvement Act of 2007

Summary.—The Administrative Conference of the United States
(ACUS or Conference) was an independent, nonpartisan agency de-
voted to analyzing the administrative law process and providing
guidance to Congress. Although reauthorized on October 30,
2004,56 it was not appropriated funds. In light of the fact that the
Conference’s authorization expired on September 30, 2007, H.R.
3564, the “Regulatory Improvement Act of 2007,” was introduced to
reauthorize the Conference. As enacted, the measure authorizes
$3.2 million for each of fiscal years 2009 through 2011.

Legislative History.—On September 18, 2007, Subcommittee on
Commercial and Administrative Law Ranking Member Chris B.
Cannon (R-UT) (for himself and with Subcommittee Chairwoman
Linda Sanchez (D-CA)) introduced H.R. 3564, the “Regulatory Im-

1Subcommittee chairmanship and assignments approved January 26, 2007, and February 28,
2007.
66 Federal Regulatory Improvement Act of 2004, Pub. L. No. 108-401, 118 Stat. 2255 (2004).

(49)
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provement Act of 2007,” which authorizes appropriations for ACUS
for four additional years. On September 19, 2007, the Sub-
committee on Commercial and Administrative Law held a hearing
on H.R. 3564. Witnesses included: Professor Jody Freeman, Har-
vard Law School; Mort Rosenberg, Congressional Research Service;
Curtis Copeland, Congressional Research Service; and Professor
Jeffrey S. Lubbers, Washington College of Law, American Univer-
sity, with additional material submitted by the American Bar Asso-
ciation, and correspondence from dJustices Stephen Breyer and
Antonin Scalia. On September 19, 2007, the Subcommittee ordered
the bill favorably reported without amendment by voice vote. On
October 10, 2007, the Committee ordered the bill favorably re-
ported without amendment by voice vote. On October 18, 2007, the
Committee reported H.R. 3564 as H. Rept. No. 110-390 (2007). On
October 22, 2007, the House passed the bill under suspension of
the rules by voice vote. Thereafter, the Senate, on June 27, 2008,
by unanimous consent passed the bill with an agreed amendment
by Senator Coburn to modify the measure’s authorization of appro-
priations. On July 14, 2008, the House, under suspension of the
rules, agreed to the Senate amendment by voice vote. The bill was
signed into law by the President on July 30, 2008 as Public Law
No. 110-290.

H.R. 5593, the “Congressional Review Act Improvement Act”

Summary.—The Congressional Review Act (CRA) is a congres-
sional review mechanism of agency rules. The CRA requires all
agencies promulgating a rule®’ to submit a report to both Houses
of Congress and to the Comptroller General at the Government Ac-
countability Office (GAO). This report would contain a copy of the
rule, a concise general statement describing the rule (including
whether it is a major rule 8), and the proposed effective date of the
rule.6® H.R. 5593 amends the CRA to reduce administrative bur-
dens and duplicative paperwork by repealing the requirement that
agencies submit copies of final rules and reports thereon to both
the House and Senate. The bill requires the House and Senate to
receive a weekly list of all final rules published in the Federal Reg-
ister from the Comptroller General and to have such list printed
in the Congressional Record with a statement of referral for each
rule. Agencies would still be required to submit copies of final rules
and reports thereon to the House and Senate that were not printed
in the Federal Register. The bill does not affect the authority of
Congress under the CRA to disapprove an agency rule.

Legislative History.—On March 11, 2008, Subcommittee Chair
Linda Sanchez introduced H.R. 5593, “Congressional Review Act
Improvement Act,” with Chairman John Conyers, Ranking Member
Lamar Smith, and Subcommittee Ranking Member Chris Cannon
as original cosponsors. The Subcommittee met in open session on

67The term rule “means the whole or part of an agency statement of general . . . applicability
and future effect designed to implement, interpret, or prescribe law or policy.” 5 U.S.C. § 804(3).

68 A major rule is defined as a rule that will likely have an annual effect on the economy of
$100 million or more, increase costs or prices for consumers, industries or state and local gov-
ernments, or have significant adverse effects on the econonmy.

695 U.S.C. §§801-808. On March 29, 1996, President Bill Clinton signed the Small Business
Regulatory Enforcement Fairness Act of 1996, P.L. 104-121, 110 Stat. 857-874. Subtitle E of
that Act established the procedures for congressional review of agency rules.
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April 24, 2008 and ordered H.R. 5593 favorably reported, without
amendment, by voice vote, a quorum being present. On April 31,
2008, the Committee met in open session and ordered the bill H.R.
5593 favorably reported without amendment, by voice vote, a
quorum being present. H.R. 5593 passed the House by voice vote
on the suspension calendar on June 9, 2008.

BANKRUPTCY

H.R. 3609, the “Emergency Home Ownership and Mortgage Equity
Protection Act of 2007”

Summary.—During the 110th Congress, the nation’s mortgage
foreclosure crisis approached “heights not seen since the Great De-
pression.” 79 The societal and economic costs of home foreclosures
devastated American families, their neighbors, communities and
municipalities across the United States. Foreclosures depress home
values across entire communities. A single foreclosure “could im-
pose direct costs on local government agencies totaling more than
$34,000.” 71

Unfortunately, a loophole in the current bankruptcy law has ex-
acerbated the problem by not allowing American families facing
foreclosure to modify their home mortgages as part of their bank-
ruptcy reorganization. Under Chapter 13 bankruptcy (a form of
bankruptcy relief whereby an individual must repay his or her
debts out of future earnings), a homeowner cannot address the
problems that most likely triggered the foreclosure, i.e., exploding
adjustable rate mortgages, prepayment penalties, and hidden fees.
Although Chapter 13 prohibits home mortgages from being modi-
fied, virtually every other type of debt—secured and unsecured—
can be modified, including mortgages secured by vacation homes
and investment properties.

Legislative History.—On September 25, 2007, the Subcommittee
on Commercial and Administrative Law held a hearing on
“Straightening Out the Mortgage Mess: How Can We Protect Home
Ownership and Provide Relief to Consumers in Financial Distress?”
Witnesses included: the Honorable Marilyn Morgan, United States
Bankruptcy Court for the Northern District of California; Steve
Bartlett, President and CEO, Financial Services Roundtable, Wash-
ington, D.C.; Eric Stein, President, Center for Community Self-
Help on behalf of the Center for Responsible Lending; and John
Rao with the National Consumer Law Center, Inc. on behalf of the
National Association of Consumer Bankruptcy Attorneys.

On September 20, 2007, Rep. Brad Miller (D-NC) introduced
H.R. 3609, the “Emergency Home Ownership and Mortgage Equity
Protection Act of 2007,” to address the shortcoming in current law
by allowing bankruptcy judges to modify the terms of certain home
mortgages for primary residences, under specified circumstances.

On October 4, 2007, the Subcommittee ordered H.R. 3609 re-
ported favorably without amendment by a roll call vote of 5 to 4.

70 Nelson D. Schwartz, Can the Mortgage Crisis Swallow a Town?, N.Y. Times, Sept. 4, 2007.

71William C. Apgar et al., The Municipal Cost of Foreclosures: A Chicago Case Study, Home-
ownership Preservation Foundation Housing Finance Policy Research Paper No. 2005-1, at 1
(Feb. 27, 2005).
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On October 30, 2007, the Subcommittee held a hearing on
“Straightening Out the Mortgage Mess: How Can We Protect Home
Ownership and Provide Relief to Consumers in Financial Dis-
tress?—Part I1.” Witnesses included: William E. Brewer, Jr., Esq.
on behalf of the National Association of Consumer Bankruptcy At-
torneys; David G. Kittle, Chairman-Elect, Mortgage Bankers Asso-
ciation; Mark M. Zandi, Ph.D., Chief Economist, Moody’s Econ-
omy.com, Inc.; and Richard Levin on behalf of the National Bank-
ruptcy Conference.

On November 7, 2007 the Committee commenced its markup of
the measure, which was concluded on December 12, 2007. The bill
was ordered to be reported favorably, as amended, by a roll call
vote of 17 to 15. No report was filed.

On January 29, 2008, the Subcommittee held a hearing on the
“Growing Mortgage Foreclosure Crisis: Identifying Solutions and
Dispelling Myths.” Witnesses included: Former Secretary of the
U.S. Department of Housing and Urban Development Jack Kemp;
Wade Henderson, President and CEO of the Leadership Conference
on Civil Rights; David G. Kittle, Chairman-Elect, Mortgage Bank-
ers Association; Mark M. Zandi, Ph.D., Chief Economist, Moody’s
Economy.com, Inc.; Faith Schwartz, Executive Director, HOPE
NOW Alliance; John Dodds, Director, Philadelphia Unemployment
Project; and James H. Carr, Chief Operating Officer, National
Community Reinvestment Corporation.

No further action was taken on the measure during the 110th
Congress.

H.R. 4044, a bill to amend the Bankruptcy Abuse Prevention and
Consumer Protection Act of 2005 to exempt from the means test
in bankruptcy cases, for a limited period, qualifying reserve-
component members who, after September 11, 2001, are called
to active duty or to perform a homeland defense activity for not
less than 60 days; S. 3197, the “National Guard and Reservists
Debt Relief Act of 2008”

Summary.—The Bankruptcy Abuse Prevention and Consumer
Protection Act of 2005 (the 2005 Bankruptcy Act) was signed into
law by President George W. Bush on April 20, 2005.72 The 2005
Bankruptcy Act effected the most comprehensive overhaul of bank-
ruptcy law in more than 25 years, particularly with respect to con-
sumer bankruptcy. These consumer bankruptcy amendments in-
cluded, for example, the establishment of a means testing mecha-
nism to determine a debtor’s ability to repay debts. Under this test,
a Chapter 7 bankruptcy case is presumed to be an abuse if it ap-
pears that the debtor has income in excess of certain thresholds.

Legislative History.—On November 1, 2007, Rep. Janice
Schakowsky (D-IL) introduced H.R. 4044, a bill to amend the
Bankruptcy Abuse Prevention and Consumer Protection Act of
2005 to exempt from the means test in bankruptcy cases, for a lim-
ited period, qualifying reserve-component members who, after Sep-
tember 11, 2001, are called to active duty or to perform a homeland
defense activity for not less than 60 days. The bill would have ex-
empted certain qualifying National Guard members and reserve

72Pub. L. No. 109-8, 119 Stat. 23 (2005).
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component members of the Armed Services from the means test’s
presumption of abuse. This bipartisan legislation was intended to
respond to the fact that some who serve in the National Guard and
the Reserves encounter financial difficulties during or in the wake
of their service and that they merit relief from the additional proof
requirements of the means test.

On April 1, 2008, the Subcommittee on Commercial and Admin-
istrative Law held a hearing on H.R. 4044. Witnesses included:
Representatives Janice Schakowsky (D-IL) and Dana Rohrabacher
(R-CA); Raymond C. Kelley, National Legislative Director of
AMVETS; Professor Jack Williams on behalf of the American
Bankruptcy Institute; and Ed Boltz, Esq. on behalf of the National
Association of Consumer Bankruptcy Attorneys. On April 24, 2008,
the Subcommittee ordered the bill favorably reported, with an
amendment, by voice vote. On April 30, 2008 and on June 11, 2008,
the Committee met in open session and ordered the bill favorably
reported on June 11, 2008, with an amendment, by voice vote. On
June 20, 2008, the Committee reported the bill, as amended, as H.
Rept. No. 110-726. On June 23, 2008, the House passed the bill,
as amended, under suspension of the rules by voice vote. The bill
was received in the Senate on the following day and referred to the
Committee on the Judiciary.

Although no further action on this measure was taken, Senator
Dick Durbin (D-IL), on June 26, 2008, introduced S. 3197, the “Na-
tional Guard and Reservists Debt Relief Act of 2008,” a bill that
was substantially identical to H.R. 4044, as ordered to be reported
by the House Committee on the Judiciary. On September 30, 2008,
the Senate passed S. 3197 with an amendment on unanimous con-
sent. On October 2, 2008, the House began its consideration of the
bill and, on the following day, the House passed the bill under sus-
pension of the rules by a roll call vote of 411 to 0. On October 20,
2008, the measure was signed into law by the President as Public
Law No. 110-438.

H.R. 7328, the “Homeowners’ Protection Act of 2008”

Summary.—As of December 2008, reports indicated that a record
ten percent of all American homeowners with mortgages were ei-
ther facing foreclosure or otherwise delinquent on their pay-
ments.”3 That same month, Credit Suisse released its estimate that
8.1 million families could lose their homes to foreclosure by the end
of 2012 and that if the recession becomes severe, which seems in-
creasingly possible every day, the number of foreclosures could rise
to 10.2 million.”* Further, the chief regulator of national banks ac-
knowledged that most U.S. mortgages modified in a voluntary ef-
fort to keep struggling borrowers in their homes and stem fore-
closures fell back into delinquency within six months.”> Voluntary
mortgage modifications do not work in part because many mort-
gages have been securitized, which makes reaching an agreement
among all those who have an interest in a mortgage extremely dif-

73 Kathleen M. Howley, Mortgage Delinquencies, Foreclosures Rise to Record, Bloomberg.com
(Dec. 5, 2008).

74 Credit Suisse, Foreclosure Update: Over 8 Million Foreclosures Expected, Fixed Income Re-
search (Dec. 4, 2008).

75 Alison Vekshin, Majority of Modified Loans Fail Again, Regulator Says, Bloomberg.com
(Dec. 8, 2008).
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ficult. The problem is further compounded by the fact that some in-
vestors have sued while others have threatened to sue servicers if
they modify these loans.

Legislative History.—On December 10, 2008, Chairman dJohn
Conyers, Jr. (for himself and Representatives William Delahunt
(D-MA) and Jerrold Nadler (D-NY)) introduced H.R. 7328, the
“Homeowners’ Protection Act of 2008.” The bill was not further con-
sidered prior to the end of the 110th Congress.

U.S. ATTORNEYS INVESTIGATION

Hearing on H.R. 580, “Restoring Checks and Balances in the Con-
firmation Process of U.S. Attorneys”

Summary.—On March 9, 2006, the Republican-led Congress at
the behest of the Bush administration amended the USA PATRIOT
Act with respect to interim appointment of U.S. Attorneys.”® The
amendment eliminated judicial input in the interim appointment
process and, perhaps more importantly, conferred unprecedented
authority that could permit U.S. Attorneys appointed on an interim
basis to serve indefinitely without Senate confirmation. Documents
from the Justice Department indicated that some Administration
officials had considered the use of this authority to replace fired
U.S. Attorneys with party loyalists. Representative Howard Ber-
man (D—CA) introduced H.R. 580, which sought to restore the in-
terim appointment process to the procedure in place prior to the
2005 amendment.

The Subcommittee held a hearing on March 6, 2007 in order to
further probe the U.S. Attorney firings, the rationale for the 2005
amendment to the USA PATRIOT Act, the merits of H.R. 580, and
other related matters. Witnesses at the hearing included: Carol C.
Lam, former United States Attorney for the Southern District of
California; David C. Iglesias, former United States Attorney for the
District of New Mexico; H.E. Cummins III, former United States
Attorney for the Eastern District of Arkansas; John McKay, former
United States Attorney for the Western District of Washington;
Daniel Bogden, former United States Attorney for the District of
Nevada; Paul K. Charlton, former United States Attorney for the
District of Arizona; William E. Moschella, Principal Associate Dep-
uty Attorney General, Department of Justice; John A. Smietanka,
partner with Smietanka, Buckleitner, Steffes & Gezon and former
Untied States Attorney for the Western District of Michigan; T.dJ.
Halstead, Legislative Attorney, American Law Division, Congres-
sional Research Service; Atlee W. Wampler III, President of the
National Association of Former United States Attorneys; Rep-
resentative Darrell Issa (R—CA); former Representative Asa Hutch-
inson (R-AR); and George Terwilliger, former Deputy Attorney
General of the Department of Justice.

Legislative History.—After the hearing on H.R. 580 on March 6,
2007, the Committee met in open session on March 15, 2007 and
ordered the bill H.R. 580 favorably reported with an amendment,
by voice vote, a quorum being present. H.R. 580, as amended by
the Committee, is intended to clarify that section 546 of title 28 of

76 USA PATRIOT Improvement and Reauthorization Act of 2005, Pub. L. No. 109-177, tit. V,
§502, 120 Stat. 246 (2006).
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the United States Code is the exclusive means for appointing an
individual to temporarily preform the functions of a United States
Attorney for a district in which the office of United States Attorney
is vacant. It specifies that such individual may serve until the ear-
lier of either: (1) the qualification of a United States Attorney ap-
pointed by the President pursuant to section 541 of title 28 of the
United States Code; or (2) the expiration of 120 days after appoint-
ment by the Attorney General of the individual as interim United
States Attorney. Upon the expiration of 120 days, and if no perma-
nent United States Attorney has been appointed with Senate con-
firmation, the district court for such district may appoint a United
States Attorney to serve until the vacancy is filled.

On March 26, 2007, H.R. 580 as amended passed in the House
on the suspension calendar by a recorded vote of 329-78. On May
22, 2007, the House passed companion legislation (S. 214 as
amended) on the suspension calendar by a recorded vote of 306—
114. S. 214 as amended became Public Law No. 110-34.

STATE TAXATION AFFECTING INTERSTATE COMMERCE

H.R. 3359, the “Mobile Workforce State Income Tax Fairness and
Simplification Act of 2007”

Summary.—H.R. 3359, the “Mobile Workforce State Income Tax
Fairness and Simplification Act of 2007,” would provide for a uni-
form law setting at 60 work days within a calendar year before
businesses are required to withhold state income taxes on its em-
ployees and employees are liable for paying those taxes. The legis-
lation exempts certain individuals (professional athletes, enter-
tainers, and certain public figures) from the threshold, and allows
staltes immediately to impose state income taxes on those individ-
uals.

Legislative History.—Representative Hank Johnson (D-GA) in-
troduced H.R. 3359 on August 3, 2007. On November 1, 2007, the
Subcommittee held a hearing on the legislation. Witnesses who tes-
tified at the hearing included: Mr. Harley Duncan, Executive Direc-
tor of the Federation of Tax Administrators; Mr. Douglas
Lindholm, President and Executive Director of the Council on State
Taxation; Ms. Dee Nelson, a payroll manager at Afognak Native
Corp., Alutiiq LLC, and Subsidiaries, and representing the Amer-
ican Payroll Association; and Mr. Walter Hellerstein, a professor at
the University of Georgia Law School. The Subcommittee took no
further action on H.R. 3359 prior to the end of the 110th Congress.

H.R. 3396, the “Sales Tax Fairness and Simplification Act”

Summary.—H.R. 3396, the “Sales Tax Fairness and Simplifica-
tion Act,” would convey the sense of the Congress that the Stream-
lined Sales and Use Tax Agreement (“SSUTA”) meets the min-
imum simplification requirements to warrant Congressional ap-
proval for States that implement the SSUTA to require remote sell-
ers to collect sales and use taxes. Notably, H.R. 3396 would (1) au-
thorize Member States to require the collection and remittance of
sales and use taxes by remote sellers only after at least ten States,
comprising at least twenty percent of the total population of all
states imposing a sales tax, have become Member States and, (2)



56

would provide for an exemption from the requirement for remote
sellers to collect and remit sales and use taxes if the remote seller
and its affiliates collectively had gross remote annual taxable sales
nationwide of less than $5,000,000 in the calendar year preceding
the date of such sale or if the seller and its affiliates collectively
meet the $5,000,000 threshold, but have less than $100,000 in
gross remote taxable sales nationwide. H.R. 3396 also imposes min-
imum simplification requirements for the SSUTA, including a cen-
tralized, multi-state registration; uniform definitions of products
and product based exemptions; uniform rules for sourcing; single,
state level administration of sales taxes; and, reasonable seller
compensation for expenses incurred by a seller for collecting and
remitting sales and use taxes.

Legislative History.—Representative William Delahunt (D-MA)
introduced H.R. 3396 on August 3, 2007. On December 6, 2007, the
Subcommittee held a hearing on the legislation. Witnesses who tes-
tified at the hearing included: Ms. Joan Wagnon, Secretary of Rev-
enue for the State of Kansas, and President of the Streamlined
Sales Tax Governing Board; Mr. Wayne Zakrzewski, Vice President
and Associate General Counsel of Tax for J.C. Penney Corporation,
Inc., and appearing on behalf of the National Retail Federation;
Mr. George Isaacson, Senior Partner at Brann & Isaacson, and ap-
pearing on behalf of the Direct Marketing Association; and Honor-
able Steven J. Rauschenberger, Past President of the National Con-
ference of State Legislatures. The Subcommittee took no further ac-
tion on H.R. 3396 prior to the end of the 110th Congress.

H.R. 3679, the “State Video Tax Fairness Act of 2007”

Summary.—H.R. 3679, the “State Video Tax Fairness Act of
2007,” would prohibit states from imposing discriminatory taxes on
any television service provider. This would include services pro-
vided by satellite and cable television companies. H.R. 3679 also
defines “discriminatory tax” as “any form of direct or indirect tax
that results in different net State charges being imposed on sub-
stantially equivalent multichannel video programming services
based on the means by which those services are delivered.”

Legislative History.—Chairman John Conyers, Jr. (D-MI) intro-
duced H.R. 3679 on September 27, 2007. On February 14, 2008, the
Subcommittee held a hearing on the legislation. Witnesses who tes-
tified at the hearing included: Mr. Mike Palkovic, Executive Vice
President of Operations at DirecTV; Mr. Howard J. Symons, an at-
torney at Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C., and
representing the National Cable and Telecommunications Associa-
tion; Ms. Kristina Rasmussen, the Director of Government Affairs
at the National Taxpayers Union; and Mr. David Quam, Director
of Office of Federal Relations for the National Governors Associa-
tion. On July 24, 2008, the Subcommittee marked up H.R. 3679,
and ordered it to be favorably reported, as amended, by voice vote.
The bill as amended added the word “technology” to “Internet pro-
tocol” to conform with the description in certain state tax laws of
this method of delivering multichannel video programming serv-
ices. The bill as amended also clarified when a state tax law or tax-
ation system will constitute a “discriminatory tax” under the Act,
to eliminate any possible ambiguity that state tax discrimination is
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impermissible in all its forms. The bill as amended also contained
a grandfather clause that limits the scope of this Act to provide
that the Act will not apply to any state tax law or taxation system
in effect prior to January 1, 2008. The six states most affected by
this provision are Florida, Kentucky, North Carolina, Ohio, Ten-
nessee, and Utah. The Committee took no further action on H.R.
3679 prior to the end of the 110th Congress.

H.R. 5267, the “Business Activity Tax Simplification Act of 2008”

Summary.—H.R. 5267, the “Business Activity Tax Simplification
Act of 2008,” would prohibit state taxation of interstate commerce
of out-of-state transactions involving all forms of property, includ-
ing intangible personal property and services (currently, only sales
of tangible personal property are protected), and would prohibit
state taxation of an out-of-state entity unless such entity has a
physical presence in the taxing state. H.R. 5267 would effectively
eliminate the current economic presence standard followed by most
state governments for decades by prohibiting a State from imposing
a business activity tax on any person unless such person has a
physical presence in the State. “Physical presence” is established
only if the business activities within the state include any of the
following: the person has employees in a State; the person uses a
third party to provide services that enhance or maintain the per-
son’s market in a State, unless the third party performs market-
enhancing services for at least one other business; or the person
leases or owns tangible personal property or real property in a
State. H.R. 5267 also provides that “physical presence” does not in-
clude de minimis physical presence, defined to include a presence
in a state for up to 14 days in a taxable year (or a greater number
of days if provided by State law) or presence in a state to conduct
limited or transient business activity. H.R. 5267 would also amend
Public Law 86272 by striking references to “tangible personal
property,” thereby extending the prohibition on the imposition by
States of net income taxes where the only business activity of a
company is the solicitation in connection with all sales and trans-
actions, not just sales of tangible personal property.

Legislative History.—Representative Rick Boucher (D-VA) intro-
duced H.R. 5267 on February 7, 2008. On June 24, 2008, the Sub-
committee held a hearing on the legislation. Witnesses who testi-
fied at the hearing included: Representative Rick Boucher (D-VA),
who introduced H.R. 5267; Representative Bob Goodlatte (R—VA),
who introduced earlier versions of H.R. 5267 in prior Congresses;
Mr. Mark Ducharme, Vice President and CFO of Monterey Boats;
Mr. R. Bruce Johnson, Commissioner of the Utah State Tax Com-
mission; Mr. Michael Petricone, Vice President of Technology Policy
at the Consumer Electronics Association; and Mr. David C. Quam,
Director of Office of Federal Relations at the National Governors
Association. The Subcommittee took no further action on H.R. 5267
prior to the end of the 110th Congress.

H.R. 5793, the “Cell Tax Fairness Act of 2008”

Summary.—H.R. 5793, the “Cell Tax Fairness Act of 2008,”
would impose on states a five-year moratorium on any new dis-
criminatory taxes on mobile services, mobile service providers, and
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mobile service property. H.R. 5793 sets forth the rules of construc-
tion to determine whether a new tax is discriminatory, sets the
burden of proof a party seeking relief must meet when bringing
proceedings under the Act, and allows for specific relief for that
party.

Legislative History.—Representative Zoe Lofgren (D—CA) intro-
duced H.R. 5793 on April 15, 2008. On September 18, 2008, the
Subcommittee held a hearing on the legislation. Witnesses who tes-
tified at the hearing included: Honorable Gail W. Mahoney, Com-
missioner of Jackson County, Michigan, and testifying on behalf of
the National Association of Counties; Honorable James Clayborne,
Illinois State Senator; Mr. Scott Mackey, Esq., an attorney at
Kimbell Sherman Ellis; and Mr. Tillman L. Lay, Esq., an attorney
at Spiegel & McDiarmid LLP, and testifying on behalf of the U.S.
Conference of Mayors, the National League of Cities, the Govern-
ment Finance Officers Association, and the National Association of
Telecommunications Officers and Administrators. The Subcommit-
tee took no further action on H.R. 5793 prior to the end of the
110th Congress.

Legislative Hearing on the “Internet Tax Freedom Act”

Summary.—The Internet Tax Freedom Act (ITFA) was enacted
on October 21, 1998 as Public Law No. 105-277. The ITFA placed
a 3-year moratorium on the ability of State and local governments
to (1) impose new taxes on Internet access, or (2) impose any mul-
tiple or discriminatory taxes on electronic commerce. The ITFA also
grandfathered the State and local access taxes that were “generally
imposed and actually enforced prior to October 1, 1998.” This ini-
tial Internet tax moratorium expired on October 21, 2001. The
Internet Tax Nondiscrimination Act was then enacted on November
28, 2001 as Public Law No. 107-75. It provided for a 2-year exten-
sion of the prior moratorium, through November 1, 2003. The
Internet Tax Nondiscrimination Act of 2003 was enacted on Decem-
ber 3, 2004, as Public Law No. 108-435. It extended the morato-
rium for an additional 4 years through November 1, 2007. Taxes
on Internet access that were in place before October 1, 1998, were
protected by a grandfather clause.

Legislative History.—On July 26, 2007, the Subcommittee held a
hearing on proposed legislation amending the Internet Tax Free-
dom Act. The Subcommittee reviewed the issues concerning the
ITFA through two legislative bills (H.R. 743 and H.R. 1077). Wit-
nesses who testified at the hearing included: Representative John
Campbell (R—CA); Representative Anna G. Eshoo (D-CA); Mr.
David C. Quam, Director of Office of Federal Relations at the Na-
tional Governors Association; and Ms. Meredith Garwood, Vice
President Tax Policy at Time Warner Cable. The Subcommittee
took no further action on H.R. 743 or H.R. 1077.

FEDERAL ARBITRATION ACT

H.R. 3010, the “Arbitration Fairness Act of 2007”

Summary.—H.R. 3010, the “Arbitration Fairness Act of 2007,”
would amend the Federal Arbitration Act to require that agree-
ments to arbitrate employment, consumer, franchise, or civil rights
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disputes may be valid and enforceable only if they were made vol-
untarily and after the dispute had arisen. H.R. 3010 would expand
exemptions from the FAA to include “employment dispute”, “con-
sumer dispute”, and “franchise dispute”. H.R. 3010 also would re-
quire a court rather than an arbitrator to decide whether the Fed-
eral Arbitration Act applies to disputes over contracts which in-
clude arbitration clauses. Notably, H.R. 3010 would apply to claims
and disputes arising on or after the date of enactment of the legis-
lation.

Legislative History.—Representative Hank Johnson (D-GA) in-
troduced H.R. 3010 on dJuly 12, 2007. On October 25, 2007, the
Subcommittee held a hearing on the legislation. Witnesses who tes-
tified at the hearing included: Ms. Laura MacCleery, Director of
Public Citizen’s Congress Watch Division; Mr. Richard Naimark,
Senior Vice President of the American Arbitration Association;
Honorable Roy E. Barnes, of the The Barnes Law Group, LLC; Mr.
Ken Connor, an attorney with Wilkes & McHugh, P.A.; Ms. Debo-
rah Williams, a franchisee from Maryland; Ms. Cathy Ventrell-
Monsees, an attorney with the Law Offices of Cathy Ventrell-
Monsees, on behalf of the National Employment Lawyers Associa-
tion; Peter Rutledge, a professor at the Catholic University of
America, Columbus School of Law; and Mr. Theodore G.
Eppenstein, Esq., an attorney with Eppenstein and Eppenstein. On
July 15, 2008, the Subcommittee marked up H.R. 3010, and or-
dered it to be favorably reported, by voice vote. The Committee
took no further action on H.R. 3010 prior to the end of the 110th
Congress.

H.R. 5312, the “Automobile Arbitration Fairness Act of 2008”

Summary.—H.R. 5312, the “Automobile Arbitration Fairness Act
of 2008,” would amend the Federal Arbitration Act to require that
agreements to arbitrate motor vehicle consumer sales or lease con-
tracts may be valid and enforceable only if they were made after
the dispute had arisen. H.R. 5312 would extend to consumers what
motor vehicle dealers received in 2002 with the enactment of legis-
lation requiring consent by both parties to a motor vehicle fran-
chise contract to arbitrate a dispute. Leading up to the passage of
that legislation, the National Automobile Dealers Association, the
primary group supporting that legislation, stated that it would not
oppose future legislation limiting the use of mandatory binding ar-
bitration agreements. H.R. 56312 would provide that any party to
the arbitration agreement may request a written decision from the
arbitrator. H.R. 5312 also would provide that the amendments
made by this legislation will apply only to contracts made, modi-
fied, or renewed on or after the date of enactment of this legisla-
tion.

Legislative History.—Representative Linda Sanchez introduced
H.R. 5312 on February 7, 2008. On March 6, 2008, the Sub-
committee held a hearing on the legislation. Witnesses who testi-
fied at the hearing included: Ms. Rosemary Shahan, President of
Consumers for Automobile Reliability and Safety; Ms. Erika Rice,
a consumer from Ohio; Mr. Richard Naimark, Senior Vice Presi-
dent of the American Arbitration Association; and Mr. Hallen
Rosner, Esq., an attorney with Rosner & Mansfield, LLP. On July
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15, 2008, the Subcommittee marked up H.R. 5312, and ordered it
to be favorably reported, by voice vote. The Committee took no fur-
ther action on H.R. 5312 prior to the end of the 110th Congress.

H.R. 6126, the “Fairness in Nursing Home Arbitration Act of 2008”

Summary.—H.R. 6126, the “Fairness in Nursing Home Arbitra-
tion Act of 2008,” would amend the Federal Arbitration Act to
make certain pre-dispute arbitration agreements between the oper-
ators of long-term care facilities and their residents invalid or un-
enforceable. In a pre-dispute arbitration agreement, the parties
agree to arbitrate a potential dispute rather than seek redress
through the courts. H.R. 6126 would apply to agreements entered
into or modified on or after the date of the legislation’s enactment.
Under current law, the operators of long-term care facilities can in-
clude clauses in contracts with residents that provide for manda-
tory arbitration if a dispute should arise. H.R. 6126 effectively re-
quires arbitration to be consented to by both parties.

Legislative History.—Representative Linda Sanchez introduced
H.R. 6126 on May 22, 2008. On June 10, 2008, the Subcommittee
held a hearing on H.R. 6126. Witnesses who testified at the hear-
ing included: Mr. William J. Hall, MD, who appeared on behalf of
AARP; Ms. Linda Stewart, RN, a nurse from Texas; Mr. Gavin J.
Gadberry, Esq., an attorney with Underwood, Wilson, Berry, Stein
and Johnson, PC, who appeared on behalf of the American Health
Care Association and the National Center for Assisted Living; and
Mr. Ken Connor, an attorney with Wilkes & McHugh, P.A. On July
15, 2008, the Subcommittee marked up H.R. 6126, and ordered it
to be favorably reported, by a roll call vote of 5 to 4. On July 30,
2008, the Committee marked up H.R. 6126, and ordered it favor-
ably reported, by a roll call vote of 17 to 10. The legislation was
reported to the House on September 26, 2008 (H. Rept. No. 110-
894).

TORT REFORM ISSUES

H.R. 5913, the “Protecting Americans from Unsafe Foreign Products
Act”

Summary.—Because of the difficulties associated with serving
process on and establishing jurisdiction over foreign manufactur-
ers, many Americans harmed by defective foreign-made products
never get their day in court. H.R. 5913 was introduced to eliminate
the unfair competitive advantage enjoyed by foreign manufacturers
and ensure that they are held accountable for injuries consumers
suffer as a result of defective products.

The legislation would amend current law to facilitate service of
process on foreign manufacturers by permitting service on the
manufacturer wherever they reside, are found, have an agent, or
transacts business. Service of process and personal jurisdiction is
proper so long as one of the following two criteria is met: (1) the
manufacturer knew or reasonably should have known that the
product or component would be imported for or use in the U.S.; or
(2) the manufacturer had contacts with the U.S. whether or not
such contacts occurred in the place where the injury occurred.
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Given the increase of imported products that do not meet U.S.
standards for heath, safety, and quality, and the fact that neither
the Consumer Product Safety Commission nor the Food and Drug
Administration have effectively prevented the importation of defec-
tive products, more consumers have become endangered. The pur-
pose of this legislation is to improve accountability of foreign manu-
facturers and promote consumer safety.

Legislative History.—On April 29, 2008, Subcommittee Chair
Linda Sanchez introduced H.R. 5913, “Protecting Americans from
Unsafe Foreign Products Act,” with Chairman John Conyers, Rep.
Zoe Lofgren, Rep. Steve Cohen, and Rep. Raul Grijalva as original
cosponsors. The Subcommittee held a hearing on the legislation on
May 1, 2008. Witnesses at the hearing included: Professor Ralph
Steinhardt, George Washington School of Law; Richard Schlueter,
Esq., Childers Buck & Schlueter, LLP; Ed Mierzwinski, Consumer
Program Director, U.S. Public Interest Research Group; and Victor
Schwartz, Esq., Institute for Legal Reform of the U.S. Chamber of
Commerce. There was no further consideration of H.R. 5913 in the
110th Congress.

H.R. 5884, the “Sunshine in Litigation Act of 2008”

Summary.—H.R. 5884, the “Sunshine in Litigation Act of 2008,”
would amend 28 U.S.C. § 111 by adding a new section 1660 entitled
“Restrictions on protective orders and sealing of cases and settle-
ments.” Section 1660’s main provision would prohibit a federal
court from entering a protective order under Rule 26(c) of the Fed-
eral Rules of Civil Procedure “restricting the disclosure of informa-
tion obtained through discovery, an order approving a settlement
agreement that would restrict the disclosure of such information,
or an order restricting access to court records,” unless the court
finds that: (1) the “order would not restrict the disclosure of infor-
mation which is relevant to the protection of public health or safe-
ty,” or (2) “the public interest in the disclosure of the potential
health or safety hazards is outweighed by a specific and substantial
interest in maintaining the confidentiality of the information or
records in question” and “the requested . . . order is no broader
than necessary to protect the privacy interests asserted.” H.R. 5884
would also prohibit court from entering an order enforcing a settle-
ment agreement in case involving “public health or safety” that
prohibits a party from disclosing the existence of the agreement or
evidence offered in the case. Introduction of H.R. 5884 was prompt-
ed by concerns that federal courts too often restrict the disclosure
of health and safety information produced in personal injury and
other suits without considering the public interest.

Legislative History.—H.R. 5884 was introduced by Representa-
tive Robert Wexler (D-FL) on April 23, 2008. The Full Committee
referred the bill to the Subcommittee for a hearing. The Sub-
committee held a hearing on July 31, 2008. Four witnesses testi-
fied: the Honorable Joseph F. Anderson, Jr., United States District
Court Judge, United States District Court for the District of South
Carolina; John P. Freeman, Distinguished Professor Emeritus of
Law, University of South Carolina School of Law; the Honorable
Mark R. Kravitz, United States District Court Judge, United
States District Court for the District of Connecticut, who testified
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on behalf of the Judicial Conference of the United States; and Rich-
ard D. Meadow, Partner, The Lanier Law Firm. H.R. 5884 was not
considered further prior to the end of the 110th Congress.

CLAIMS ISSUES

H.R. 4854, the “False Claims Act Correction Act of 2007”

Summary.—On June 19, 2008, the Subcommittee held a joint
legislative hearing with the Subcommittee on Courts, the Internet,
and Intellectual Property on H.R. 4854, the “False Claims Act Cor-
rection Act of 2007.” The witnesses at the hearing included: Albert
Campbell, a qui tam relator; Shelley Slade, Esq., an attorney with
Vogel, Slade & Goldstein, LLP; Peter B. Hutt, II, Esq., an attorney
with Akin Gump Strauss Hauer & Feld, LLP; and James B.
Helmer, Jr., the President of Helmer, Martins, Rice & Popham Co.,
L.P.A.

On July 16, 2008, the Committee marked up H.R. 4854, and or-
dered it favorably reported, by a voice vote. H.R. 4854 was not con-
sidered further prior to the end of the 110th Congress.

OVERSIGHT ACTIVITIES
ADMINISTRATIVE LAW, PROCESS, AND PROCEDURE

Executive Order 13422

Summary.—In 1993, President Clinton issued Executive Order
(EO) 12866, which governs White House review of agency rules.?”
The EO provides for centralized review of agency rulemaking in the
Office of Management and Budget, but affirms the primacy of agen-
cies’ rulemaking authority. In January 2007, President George W.
Bush, “[wlith little fanfare,” 78 issued EO 13422, which made sig-
nificant amendments to EO 12866.79 EO 13422 instituted greater
specificity and market analysis requirements for rules, required
heightened scrutiny of guidance documents, required greater em-
phasis on cost-benefit analysis in the rulemaking process, and fa-
cilitated a greater role for political appointees in this process.

At the request of the Committee, the Congressional Research
Service (CRS) reviewed EO 13422 and issued a report.80 CRS con-
cluded, inter alia, that the executive order represented “a clear ex-
pansion of presidential authority over rulemaking agencies” and
that it “can be viewed as part of a broader statement of presi-
dential authority presented throughout the Bush Administration—
from declining to provide access to executive branch documents and
information to presidential signing statements indicating that cer-
tain statutory provisions will be interpreted consistent with the
President’s view of the ‘unitary executive.’” Similarly, the New

77Exec. Ord. No. 12866, 58 Fed. Reg. 51,735 (Oct. 4, 1993).

781isa Heinzerling, Deregulatory Review, Georgetown Law Faculty Blog, http:/
gulcfac.typepad.com/georgetown university law/2007/01/deregulatory re.html (visited Jan.
24, 2007). A commentator similarly noted, “On Jan. 18, while the headlines in the U.S. focused
on the war in Iraq, the new Democratic Congress, and actress Lindsay Lohan’s alcohol problem,
the Bush administration rewrote the book on federal regulation.” Cindy Skrzycki, Bush Gains
Power on Rules After Losing Congress, Bloomberg.com, at http:/bloomberg.com/apps/
news?pid=206700001&refer=columnist.

79 Exec. Ord. No. 13422, 72 Fed. Reg. 2,763 (Jan. 23, 2007).

80 Curtis W. Copeland, Changes to the OMB Regulatory Review Process by Executive Order
13422, Congressional Research Service Report for Congress, RL 33862, at 14 (Feb. 5, 2007).
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York Times noted that the directive gave “the White House much
greater control over the rules and policy statements that the gov-
ernment develops to protect public health, safety, the environment,
civil rights and privacy.” 81 Critics of the new executive order ques-
tioned whether it was an attempt to establish standards for rule-
making that are inconsistent with statutory requirements.82 Paul
Krugman, in a New York Times commentary noted, for example,
that EO 13422 “will make it even easier for political appointees to
overrule the professionals, tailoring government regulations to suit
the interests of companies that support the G.O.P.”83 On the other
hand, OMB’s General Counsel, Jeffrey Rosen, explained: “Simply
put: what we are doing here is ‘good government.” We are building
upon a process that has been used by presidents of both parties to
try to institutionalize best practices.”84 Proponents of EO 13422
argue that it represents “long overdue action to constrain the grow-
ing burden of federal regulation on the economy.” 85

On February 13, 2007, the Subcommittee on Commercial and Ad-
ministrative Law held a hearing on the issues presented by EO
13422, entitled “Amending Executive Order 12866: Good Govern-
ance or Regulatory Usurpation?” Witnesses included: Steven D.
Aitken, Acting Administrator, Office of Information and Regulatory
Affairs, Office of Management and Budget; Professor Sally Katzen
of the University of Michigan Law School; Curtis W. Copeland,
Specialist in American National Government at the Congressional
Research Service; Paul Noe, a partner with C&M Capitolink LLC;
and Professor Peter L. Strauss of Columbia University School of
Law.

Rulemaking Process and the Unitary Executive Theory

Summary.—QOver the course of the George W. Bush Administra-
tion, the Office of Information and Regulatory Affairs (OIRA) re-
turned to the role it had during the Reagan Administration, even
describing itself in an annual report as the “gatekeeper for new
rulemakings.” 8¢ The Administrator of OIRA explained that one of
his office’s functions is “to protect people from poorly designed
rules,” and that OIRA review is a way to “combat the tunnel vision

A81R0bert Pear, Bush Directive Increases Sway on Regulation, N.Y. Times, Jan. 30, 2007, at
1.

82 See, e.g., Press Release, Public Citizen, New Executive Order Is Latest White House Power
Grab (Jan. 18, 2007), at http:/www.citizen.org/pressroom/release.cfm?ID=2361; Garrett Epps,
The Power of King George, Salon.com (Feb. 1, 2007) (describing EO 13422 as a “power grab”
by th97 Bush Administration), at http:/www.salon.com/opinion/feature/2007/02/01/presidential
power/.

83 Paul Krugman, Op-Ed., The Green-Zoning of America, N.Y. Times, Feb. 5, 2007, at A25.

84Cindy Skrzycki, Bush Gains Power on Rules After Losing Congress, Bloomberg.com, at
http://bloomberg.com/apps/news?pid=206700001&refer=columnist. In another statement to the
press, Mr. Rosen noted, “This is a class good-government measure that will make federal agen-
cies more open and accountable.” Robert Pear, Bush Directive Increases Sway on Regulation,
N.Y. Times, Jan. 30, 2007, at Al. Paul Noe, a former OIRA advisor, similarly noted, “The execu-
tive order promotes better-informed and more accountable regulatory decisions.” Cindy Skrzycki,
Bush Gains Power on Rules After Losing Congress, Bloomberg.com, at http:/bloomberg.com/
apps/news?pid=206700001&refer=columnist.

85 Bruce Bartlett, Regulatory Respite, Wash Times, Feb. 7, 2007.

86 Curtis Copeland, Federal Rulemaking: The Role of the Office of Information and Regulatory
Affairs, Congressional Research Service Report for Congress RLS 32397, at 21 (May 28, 2004)
(quoting Office of Management and Budget, Stimulating Smarter Regulation: 2002 Report to
Congress on the Costs and Benefits of Federal Regulations and Unfunded Mandates on State,
Local, and Tribal Entities, Dec. 2002).
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that plagues the thinking of single-mission regulators.”87 This re-
turn to the gatekeeper perspective of OIRA’s role has implications
for an array of OIRA’s functions.88 At the request of the Com-
mittee, the Congressional Research Service (CRS) reviewed the ac-
tions of OIRA and noted various instances of its heightened role in
the rulemaking process:

e The development of a detailed economic analysis circular
and what agency officials described as a perceptible “stepping
up the bar” in the amount of support required from agencies
for their rules, with OIRA reportedly more often looking for
regulatory benefits to be quantified and a cost-benefit analysis
for every regulatory option that the agency considered, not just
the option selected;

e The issuance of 21 letters returning rules to the agencies
between July 2001 and March 2002—three times the number
of return letters issued during the last six years of the Clinton
Administration. However, OIRA returned only two rules in
2003, one rule in 2004, one rule in 2005, no rules in 2006, and
one rule in 2007. OIRA officials indicated that the pace of re-
turn letters declined after 2002 because agencies had gotten
the message about the seriousness of OIRA reviews;

e The issuance of 13 “prompt letters” between September
2001 and December 2003 suggesting that agencies develop reg-
ulations in a particular area or encouraging ongoing efforts.
However, OIRA issued two prompt letters in 2004, none in
2005, one in 2006, and none in 2007,

e The increased use of “informal” OIRA reviews in which
agencies share preliminary drafts of rules and analyses before
final decisionmaking at the agencies—a period when OIRA
says it can have its greatest impact on the rules, but when
OIRA says that some of the transparency requirements in Ex-
ecutive Order 12866 do not apply;

e Extensions of OIRA review for certain rules for months or
yegrs beyond the 90—day time limit delineated in the executive
order;

e Using a general statutory requirement that OIRA provide
Congress with “recommendations for reform” to request the
public to identify rules that it believes should be eliminated or
reformed,;

e A leadership role for OIRA in the development of elec-
tronic rulemaking, which has led to the development of a cen-
tralized rulemaking docket, but which some observers believe
can lead to increased presidential influence over the agencies;

e The development of an OMB bulletin on peer review that,
in its original form, some believed could have led to a central-
ized system within OMB that could be vulnerable to political
manipulation or control;

87John Graham, Administrator, OIRA, Remarks to the Board of Trustees, The Keystone Cen-
ter, at Washington, DC (June 18, 2002), at http:/www.whitehouse.gov/omb/inforeg/keystone
speech061802.html.

88 See, e.g., Interim Report on the Administrative Law, Process and Procedure Project for the
21st Century, Subcomm. on Commercial and Administrative Law of the H. Comm. on the Judici-
ary, 109th Cong. 56 (2006) available at http:/judiciary.house.gov/Media/PDFS/Printers/109th/
31505.pdf.
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e The development of a proposed bulletin standardizing
agency risk assessment procedures that the National Academy
of Sciences concluded was “fundamentally flawed,” and that
OIRA later withdrew; and

e the development of a “good guidance practices” bulletin
that standardizes certain agency guidance practices.

According to CRS, these initiatives “represent the strongest as-
sertion of presidential power in the area of rulemaking in at least
20 years.” 89

Other developments also appeared to illustrate the Administra-
tion’s heightened involvement in the rulemaking process. For ex-
ample, the Environmental Protection Agency (EPA) may have
weakened some of its limits on smog-forming ozone “after an un-
usual last-minute intervention by President Bush, according to doc-
uments released by the EPA.” 90 Although the EPA’s Clean Air Sci-
entific Advisory Committee supported the EPA’s proposed ozone
standard rule, OIRA Administrator Dudley “urged the EPA to con-
sider the effects of cutting ozone further on ‘economic values and
on personal comfort and well-being.’”91 President Bush intervened
and he “decided on a requirement weaker than what the EPA
wanted.” 92 Another example concern’s the Administration apparent
effort to delay final approval of a regulation first initiated four
years ago that would have protected the endangered right whale
from being killed by commercial ships.93

On May 6, 2008, the Subcommittee on Commercial and Adminis-
trative Law held a hearing entitled, “Rulemaking Process and the
Unitary Executive Theory.” Witnesses included: Susan E. Dudley,
Administrator, Office of Information and Regulatory Affairs, Office
of Management and Budget; Dr. Curtis W. Copeland, Specialist in
American National Government, Congressional Research Service;
Professor Peter L. Strauss, Columbia Law School; Dr. Rick
Melberth, Director of Regulatory Policy, OMB Watch; and James L.
Gattuso, Esq., Senior Fellow in Regulatory Policy, Roe Institute for
Economic Policy Studies at The Heritage Foundation. The hearing
highlighted various ways where the current Administration may
have expanded its control over the rulemaking process. In par-
ticular, the hearing identified various manifestations of the Admin-
istration’s enhanced role in rulemaking, including its increased use
of return letters, quality assessments, peer reviews, and cost-ben-
efit risk assessments. The ramifications of these efforts were con-
sidered as well as the impact of President Bush’s Executive Order
13422, which substantially increased the Administration’s control
of the rulemaking process.

Oversight Hearing on the “Congressional Review Act”

Summary.—The Congressional Review Act (CRA) is a congres-
sional review mechanism of agency rules. The CRA requires all

891d.
90 Juliet Eilperin, Ozone Rules Weakened at Bush’s Behest, Wash. Post., Mar. 14, 2008, at
Al

911d. (quoting OIRA Administrator Susan Dudley).

92 Cindy Skrzycki, It’s Not a Backroom Deal If the Call Is Made in the Oval Office, Wash.
Post, Apr. 8, 2008, at D2.

93 H. Josef Hebert, Delay in Ruling on Endangered Right Whales Criticized, Wash. Post, Apr.
30, 2008.
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agencies promulgating a rule®4 to submit a report to both Houses
of Congress and to the Comptroller General at the Government Ac-
countability Office (GAO) that contains a copy of the rule, a concise
general statement describing the rule (including whether it is a
major rule®), and the proposed effective date of the rule.?6 The
CRA authorizes Congress, pursuant to a joint resolution of dis-
approval, to disapprove an agency rule that it determines to be too
burdensome, excessive, inappropriate, duplicative, or otherwise ob-
jectionable. For a joint resolution of disapproval to become law, it
must pass both Houses of Congress and be signed by the President.
If a joint resolution is enacted into law, the rule is deemed not to
have had any effect at any time.®7 Additionally, the CRA prohibits
an agency from reissuing a rule that is substantially the same as
the disapproved rule. Such a resolution must be introduced within
the specified review period, which is at least 60 days.98

In more than 12 years, the disapproval mechanism established
by the CRA has yielded only one congressional disapproval, the
OSHA disapproval, which was the result of a confluence of unusual
factors.?? These factors include: “the White House and both Houses
of Congress in the hands of the same political party, a contentious
rule promulgated in the waning days of an outgoing administra-
tion, longstanding opposition to the rule by some in Congress and
by a broad coalition of business interests, and encouragement of re-
peal by the President.” 100

Because of the burdens of implementing the CRA and its infre-
quent use, the Subcommittee held a hearing on November 6, 2007
that explored possible approaches to reforming the CRA. Witnesses
at the hearing included: the Honorable John V. Sullivan, Parlia-
mentarian, House of Representatives; Morton Rosenberg, Congres-
sional Research Service; and Professor Sally Katzen, George Mason
University School of Law.

BANKRUPTCY

Executive Compensation in Chapter 11 Cases

Summary.—In recent years, there have been numerous high pro-
file Chapter 11 cases where workers made major concessions with
regard to their job security, compensation, pensions, and health
benefits, while the chief executives received high incentive and re-
tention bonuses. The poential inequity of such disparate pay pack-
ages is further heightened where the company’s financial difficul-
ties stem from bad decisions made by management. “All too often,”
as one bankruptcy judge recently observed, executive retention

94The term rule “means the whole or part of an agency statement of general . . . applicability
and future effect designed to implement, interpret, or prescribe law or policy.” 5 U.S.C. § 804(3).

95 A major rule is defined as a rule that will likely have an annual effect on the economy of
$100 million or more, increase costs or prices for consumers, industries or state and local gov-
ernments, or have significant adverse effects on the economy.

965 U.S.C. §§801-808. On March 29, 1996, President Bill Clinton signed the Small Business
Regulatory Enforcement Fairness Act of 1996, P.L. 104-121, 110 Stat. 857-874. Subtitle E of
that Act established the procedures for congressional review of agency rules.

975 U.S.C. §801(f) (2007).

zg ?dU.S.C. §801(a)(3)—(4) (2007).

100 Morton Rosenberg, Congressional Review of Agency Rulemaking: An Update and Assess-
ment of the Congressional Review Act After Ten Years, Congressional Research Service Report
for Congress, RL 30116, at 1 (May 8, 2008).
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plans “have been widely used to lavishly reward—at the expense
of the creditor body—the very executives whose bad decisions or
lack of foresight were responsible for the debtor’s financial
plight.” 101

In response to these abuses, Senator Edward Kennedy (D-MA)
proposed an amendment intended to cap executive compensation in
Chapter 11 cases, which was passed as part of comprehensive
bankruptcy reform legislation enacted into law in 2005.192 These
reforms, however, may have had limited effect, as demonstrated by
recent court decisions.193 Given these continuing problems, House
Judiciary Committee Chairman John C. Conyers, Jr. introduced
legislation in the last Congress intended to reform executive com-
pensation in corporate bankruptcies.194 The issue of executive com-
pensation in Chapter 11 cases had not been the subject of an over-
sight hearing before the House Judiciary Committee for at least
the last four Congresses.

On April 17, 2008, the Subcommittee on Commercial and Admin-
istrative Law held an oversight hearing on “Executive Compensa-
tion in Chapter 11 Bankruptcy Cases: How Much Is Too Much?”
Witnesses included: Damon Silvers, Associate General Counsel for
the American Federation of Labor and Congress of Industrial Orga-
nizations; Antoinette Muoneke, a flight attendant with United Air-
lines on behalf of the Association of Flight Attendants; Mark S.
Wintner, a partner with Stroock & Stroock & Lavan, LLP; and
Richard Levin on behalf of the National Bankruptcy Conference.
The hearing provided an opportunity to consider this issue from
the perspective of labor and management as well as that of the Na-
tional Bankruptcy Conference.105 It also provided an opportunity
for the Subcommittee to determine whether the current law ade-
quately addresses this issue.

Implementation of the Bankruptcy Abuse Prevention and Consumer
Protection Act of 2005

Summary.—The Bankruptcy Abuse Prevention and Consumer
Protection Act of 2005 (the 2005 Act)196 was signed into law by
President George W. Bush on April 20, 2005. The Act is the most
comprehensive overhaul of the Bankruptcy Code in more than 25
years, particularly with respect to its consumer bankruptcy re-
forms. These consumer bankruptcy amendments included, for ex-
ample, the establishment of a means testing mechanism to deter-
mine a debtor’s ability to repay debts and a requirement that con-
sumer debtors receive credit counseling prior to filing for bank-
ruptcy relief.

101Tn re U.S. Airways, Inc., 329 B.R. 793, 797 (Bankr. E.D. Va. 2005).

102 Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, Pub. L. No. 109-8,
§331, 119 Stat. 23, 102-03 (2005).

103 Cf. In re Dana Corp., 2006 WL 3479406 (Bankr. S.D.N.Y. Nov. 30, 2006); In re Dana Corp.,
351 B.R. 96 (Bankr. S.D.N.Y. 2006).

104 H R. 5113, 109th Cong. (2006).

105The National Bankruptcy Conference is a nonpartisan organization comprised of the
nation’s leading bankruptcy scholars and practitioners. It was informally organized in the 1930’s
at the request of Congress to assist in the drafting of major Depression-era bankruptcy law
amendments. National Bankruptcy Conference, Mission Statement, http://
www.nationalbankruptcyconference.org/mission.cfm.

106 Pub. L. No. 109-8, 119 Stat. 23 (2005). Pursuant to section 1501 of the Act, most of its
provisions became effective on October 17, 2005.
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Over the two years since its enactment, consumer advocates have
become increasingly concerned that some of the 2005 Act’s require-
ments are unduly burdensome for debtors in dire financial dis-
tress.197 Their concerns are heightened by the growing inability of
many Americans to meet their repayment obligations on subprime
mortgages.198 For example, foreclosures in the United States for
the month of March 2007 increased by 47 percent over the prior
year.199 These advocacy groups warned that “primarily low-income
subprime mortgage borrowers face often insurmountable bank-
ruptcy hurdles to hold onto their homes.” 110 Based on a survey
conducted by the National Association of Consumer Bankruptcy At-
torneys (NACBA),111 81 percent of bankruptcy attorneys surveyed
agreed that it is more difficult “for people facing foreclosure to file
[bankruptcy] to save their homes than before bankruptcy law
changes were enacted in 2005.” 112

To assess the value and benefit to consumers of pre-filing credit
counseling, House Judiciary Committee Chairman John Conyers,
dJr., along with other Members of Congress, requested the Govern-
ment Accountability Office in 2005 to examine: (1) the process by
which credit counseling and financial training providers are ap-
proved; (2) the content and results of the counseling and education
sessions; (3) the fees charged; and (4) the availability of and chal-
lenges to accessing services.!13 In response to this request, the
GAO made several findings of possible concern. Although the GAO
found that the providers generally complied with the Act, it was
unable to “find evidence that agencies that provided prefiling credit
counseling discouraged clients from filing for bankruptcy and very
few clients appeared to be entering into repayment plans adminis-
tered by these agencies.” 114 The GAO also noted that “it is not
clear whether the prefiling requirement is serving its intended pur-
pose . . . of helping consumers make an informed choice about
bankruptcy and its alternatives.”115 It continued, “Anecdotal evi-
dence suggests that by the time that most consumers receive the

107 Press Release, National Association of Consumer Bankruptcy Attorneys, Consumer Federa-
tion of America & Center for Responsible Lending, Consumer Groups: Fix Bankruptcy Laws So
Hundreds of Thousands of Americans Can Avoid Home Foreclosures in Subprime Mortgage Cri-
sis (Apr. 12, 2007) (on file with the Subcomm. on Commercial and Administrative Law of the
House Comm. on the Judiciary).

108 See, e.g., Ruth Simon, More Borrowers Fall Behind on Home Loans, WalL, St. J., Apr. 11,
2007 (noting that the mortgage-delinquency rate is at its “highest level” since 2000 and that
delinquencies were “also up sharply for home-equity loans and lines of credit”).

109 Press Release, RealtyTrac, Inc., Foreclosure Activity Increases 7 Percent in March -Fore-
closure Filings Up 47 Percent From Year Ago; Nevada, Colorado, California Post Highest Fore-
closure Rates (Apr. 18, 2007). For March 2007, the national foreclosure rate was reported to be
one foreclosure filing for every 775 U.S. households. Id. According to this report, “The five states
with the most foreclosure filings in March—California, Florida, Texas, Michigan and Ohio—to-
gether accounted for 50 percent of the nation’s total.” Id.

110 Press Release, National Association of Consumer Bankruptcy Attorneys, Consumer Federa-
tion of America & Center for Responsible Lending, Consumer Groups: Fix Bankruptcy Laws So
Hundreds of Thousands of Americans Can Avoid Home Foreclosures in Subprime Mortgage Cri-
sis (Apr. 12, 2007) (on file with the Subcomm. on Commercial and Administrative Law of the
House Comm. on the Judiciary).

111 NACBA is a nonprofit organization with more than 2,500 consumer bankruptcy attorneys
nationwide. Id. at 4.

1121d. The survey, conducted from April 2 to 9, 2007 by NACBA of its members, received re-
sponses from 640 attorneys, representing 26 percent of NACBA’s membership. Id.

113 Letter from Rep. John Conyers Jr. (D-MI) et al. to David M. Walker, Comptroller General
of the United States (Oct. 18, 2005) (on file with the Comm. on the Judiciary).

1147.S. Government Accountability Office Report, Bankruptcy Reform: Value of Credit Coun-
seling Is Not Clear, GAO-Pub. No. 07-203, at 3 (Apr. 2007).

115 Id
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prefiling counseling, their financial situations are dire, leaving
them with no viable alternative to bankruptcy.” 116 The GAO noted
that there was a dearth of data on “the outcomes of counseling ses-
sions.” 117 Such data, it observed, “could help program managers
and policymakers determine how well the prefiling requirement is
serving its intended purpose.” 118

On May 1, 2007, the Subcommittee on Commercial and Adminis-
trative Law held an oversight hearing on the “Second Anniversary
of the Enactment of the Bankruptcy Abuse Prevention and Con-
sumer Protection Act of 2005: Are Consumers Really Being Pro-
tected Under the Act?” Witnesses included: Henry J. Sommer,
President of the National Association of Consumer Bankruptcy At-
torneys; Shirley Jones Burroughs, a chapter 13 debtor; Yvonne
Jones, Director of Financial Markets and Community Investment
at the United States Government Accountability Office; and Steve
Bartlett, President and CEO, Financial Services Roundtable.

Medical Debt

Summary.—In recent years, the cost of healthcare in the United
States has “risen precipitously.” 119 Healthcare spending accounts
for 16 percent of the national Gross Domestic Product, which re-
flects a 13.8 percent increase from 2000.120 By 2015, these costs
are projected to be $4 trillion.121 Correlatively, health insurance
premiums have increased by 73.8 percent since 2000, while median
income increased only 11.6 percent.122 The United States, however,
does not provide health care for all of its citizens unlike many
other industrialized nations. Medicare and Medicaid cover only the
elderly and indigent. In addition, some families earn “too much
money to qualify for public health insurance but too little to afford
a private policy” and as a result they are “caught in a Catch 22
that puts many U.S. workers at risk of financial ruin.” 123 As a re-
sult, many go without insurance. Approximately 45 million or 15
percent of Americans did not have health insurance in 2005, re-
flecting a 3 percent increase over the previous year.124

116 14,

117 Id

118 Id

119 Cindy Zeldin & Mark Rukavina, Borrowing To Stay Healthy: How Credit Card Debt Is Re-
latlezcgltg Medical Expenses, Demos/The Access Project, at 2 (2006).

1217 jsa Baertlein, Health Care Crisis Squeezes Working Families, Wash. Post, May 23, 2007.

122 Cindy Zeldin & Mark Rukavina, Borrowing To Stay Healthy: How Credit Card Debt Is Re-
lated to Medical Expenses, Demos/The Access Project, at 2 (2006).

123 Lisa Baertlein, Health Care Crisis Squeezes Working Families, Wash. Post, May 23, 2007.
For example,

Volunteer Cindy Holland has no medical insurance, and her husband’s health benefits as a
full-time paramedic do not extend to family members and their three children go without.

John Holland, like most Americans, gets his health insurance through his job as a paramedic
with a private ambulance company, which pays half the expense.

When Cindy, 36, shopped for coverage for herself and their children, she found it would cost
about $1,000 a month, excluding dental insurance.

“It would kill us financially to do the insurance—if we want to keep a roof over our head and
food in my kids. You end up rolling the dice,” said Cindy, a California native who works a pair
of part-time jobs on top of firefighting.

1241d. On January 24, 2007, House Judiciary Chairman John Conyers, Jr. introduced H.R.
676, the “United States National Health Insurance Act.” The Act establishes a program that
would provide Americans with free health care that includes all medically necessary care, such
as primary care and prevention, prescription drugs, emergency care, and mental health services.
The measure prohibits an institution from participating in the program unless it is a public or

Continued
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Even the insured face economic distress. According to one recent
study, “29 percent of low- and middle-income households with cred-
it card debt reported that medical expenses contributed to current
level of credit card debt.” 125 The study suggests that “medical debt
among the insured results from a variety of causes and the inter-
action of a number of factors, including the adequacy of people’s in-
surance plans, the nature of their medical needs, the cost of their
treatments, and their financial resources.”126 In particular, the
study identified several reasons why the insured accrued debt, in-
cluding the cost of premiums and deductibles, coverage caps, and
uninsured medical conditions.127

A 2005 study demonstrated a significant connection between
medical debt and financial hardship.128 The study, which surveyed
1,692 low and moderate income people in various locales around
the nation, 129 found that one-quarter of the respondents stated
that they had housing problems as a result of their medical
debt.130 These problems included: (1) the inability to qualify for a
mortgage; (2) the inability to make rent or mortgage payments; (3)
being rejected from renting a home; and (4) being forced to move
to less expensive housing.131 Some of the respondents reported that
they were evicted or were rendered homeless because of medical
debt.132 The financial ramifications of medical debt represent only
part of the problem. Research shows that “privately insured adults
with medical debt are more likely than those without debt to skip
recommended treatments, leave drug prescriptions unfilled, and
postpone care due to cost[.]” 133

On dJuly 17, 2007, the Subcommittee on Commercial and Admin-
istrative Law held a hearing on “Working Families in Financial
Crisis: Medical Debt and Bankruptcy.” Witnesses included: Pro-
fessor Elizabeth Warren, Leo Gottlieb Professor of Law, Harvard
Law School; Dr. David Himmelstein, Associate Professor of Medi-
cine, Harvard Medical School, and a primary care physician at
Cambridge Hospital in Cambridge, Massachusetts; Donna Smith, a
former chapter 7 debtor; Mark Rukavina, Executive Director, The

nonprofit institution and gives patients the freedom to choose among participating physicians
and institutions.

125 Cindy Zeldin & Mark Rukavina, Borrowing To Stay Healthy: How Credit Card Debt Is Re-
lated to Medical Expenses, Demos/The Access Project, at 1 (2006). This study also found: Within
that group, 69 percent had a major medical expense in the previous three years. Overall, 20
percent of indebted low- and middle-income households reported both having a major medical
expense in the previous three years and that medical expenses contributed to their current level
of credit card debt. Id. Another study, which surveyed 383 people living in Missouri, found that
“[m]edical bills can cripple hardworking families.” Sidney D. Watson et al., Living in the Red—
Medical Debt and Housing Security in Missouri, Survey Findings and Profiles of Working Fami-
lies, The Access Project, at 1 (2007).

126 Carol Pryor et al., The Illusion of Coverage: How Health Insurance Fails People When
They Got Sick, The Access Project, at 5 (2007).

1271d. at 5-6; see also Mark Rukavina et al., Not Making the Grade: Lessons Learned from
the Massachusetts Student Health Insurance Mandate, The Access Project (May 2007) (finding
mandatory health insurance coverage for students attending institutions of higher learning in
Massachusetts was inadequate as the program allowed unreasonable levels of cost-sharing).

128 Robert W. Seifert, Home Sick—How Medical Debt Undermines Housing Security, The Ac-
cess Project (Nov. 2005).

129 These locales were Bridgeport, Connecticut; Des Moines, Iowa; Phoenix, Arizona; Provi-
dence, Rhode Island; St. Louis, Missouri; Tulsa, Oklahoma; and West Palm Beach, Florida. Id.
at 27.

1301d. at 1.

18114,

13214,

133 Carol Pryor et al., The Illusion of Coverage: How Health Insurance Fails People When
They Got Sick, The Access Project, at 3 (2007).
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Access Project; Clifford J. White, III, Director, Executive Office for
United States Trustees; and Professor Todd Zywicki, George Mason
University School of Law.

Treatment of Employees and Retirees under Chapter 11

Chapter 11, in essence, is a statutorily orchestrated mechanism
by which parties, “having divergent, if not mutually exclusive, in-
terests are given an opportunity to work out their economic dif-
ferences with the shared goal of maximizing the return for all.” 134
As one writer observed, “Much bankruptcy law and analysis
searches for an ‘equitable’ resolution of issues as a way of placing
some flex in the joints of what is perceived to be an otherwise rigid
statutory scheme.” 135 Chapter 11 offers: (1) Immediate relief from
the forces which threaten to destroy the debtor beyond repair, in
combination with provisions to keep it in operation while the sal-
vage job is assayed and undertaken; and (2) a legal framework in
which non-consenting creditors and other parties can be bound by
the desires of a majority of their peers, or otherwise prevented from
fractious disruption of the debtor’s affairs.136

In recent years, there have been numerous news reports about
the financial collapse of such corporate giants as Enron, WorldCom,
Global Crossing, Delta Airlines, Delphi Corporation and Northwest
Airlines. In 2002 alone, the ten largest companies filing for bank-
ruptcy employed nearly 445,000 employees.’37 In many of these
cases, workers made major concessions with regard to their job se-
curity, compensation, pensions, and health benefits. As the Wall
Street Journal observed, once bankruptcy intervenes “workers have
to get in line with other unsecured creditors for severance benefits,
unused vacation pay, expenses and commissions—a process that
can leave them with mere pennies on the dollars that they’re
owed.” 138 Pensions funded by a company’s stock are typically ren-
dered worthless once bankruptcy intervenes.139

In contrast, the chief executives of these debtors often received
extravagant incentive and retention bonuses. The inequity of such
disparate pay packages is further heightened where the company’s
financial difficulties stem from bad decisions made by manage-
ment. “All too often,” as one bankruptcy judge observed, executive
retention plans “have been widely used to lavishly reward—at the
expense of the creditor body—the very executives whose bad deci-

134 Susan Jensen-Conklin, Do Confirmed Chapter 11 Plans Consummate? The Results of a
Study and Analysis of the Law, 97 COMM. L. J. 297, 299 (1992).

135 Thomas H. Jackson, Of Liquidation, Continuation, and Delay: An Analysis of Bankruptcy
Policy and Nonbankruptcy Rules, 60 Am. Bankr. L. J. 399, 399 (1986).

136 Paul F. Festersen, Equitable Poers in Bankruptcy Rehabilitation: Protection of the Debtor
and the Doomsday Principle, 46 Am. Bankr. L. J. 311, 311 (1972).

137Shawn Young, In Bankruptcy, Getting Laid Off Hurts Even Worse—WorldCom’s Ex-Em-
ployees Suffer Loss of Severance, End of Health Insurance—Moving into the Garage, Wall St.
J.,lglepdt. 20, 2002, at Al.

139 See, e.g., Andrew Countryman, New Pension Rules Change Little in Post-Enron Era, Chi
Trib., Nov. 3, 2002 (“Perhaps the must enduring legacy of the Enron affair is the decimated
401(k) accounts of thousands of Enron workers); Simon Romero, Winnick Offers Restitution,
N.Y. Times (Oct. 2, 2002), (reporting that several thousand employees of Global Crossing lost
their retirement money when the company’s stock collapsed as a result of insider fraud); Shawn
Young, In Bankruptcy, Getting Laid Off Hurts Even Worse—WorldCom’s Ex-Employees Suffer
Loss of Severance, End of Health Insurance—Moving into the Garage, Wall St. J. (Sept. 20,
2002), at Al (reporting that WorldCom employees’ stock-backed pensions became “essentially
worthless” in the wake of a “massive accounting scandal” and the company’s subsequent bank-
ruptcy).
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sions or lack of foresight were responsible for the debtor’s financial
plight.” 140

With respect to the rejection of collective bargaining agreements
pursuant to Bankruptcy Code section 1113, several issues are pre-
sented. First, there is a split among the federal circuits as to what
constitutes sufficient grounds for rejecting a collective bargaining
agreement within the meaning of section 1113. Under that provi-
sion, a court may approve the rejection of a collective bargaining
agreement if it is “necessary to permit the reorganization of the
debtor.” 141 The Third Circuit interprets this phrase to mean “nec-
essary to prevent liquidation,” 142 whereas the Second Circuit ap-
plies “a more debtor-friendly” standard,'43 that focuses on the
“debtor’s ultimate long-term economic health.” 144 As a result, the
Second Circuit is often the venue sought by reorganizing debtors to
file for relief under Chapter 11 because of its more employer favor-
able standard. It is “among the reasons that Delphi, a Michigan
company, filed for bankruptcy in New York.”145 As one commen-
tator observed: “In case after case, bankruptcy courts have applied
Congressional intent favoring long-term rehabilitation to sweep
aside wage and benefits concessions won at the bargaining
table.” 146

Second, Chapter 11 may also restrict other options available to
workers. For example, the Second Circuit in In re Northwest Air-
lines Corp., earlier this year held that a labor union may be en-
joined from striking in response to the rejection of its collective bar-
gaining agreement pursuant to Bankruptcy Code section 1113.147

140Tn re U.S. Airways, Inc., 329 B.R. 793, 797 (Bankr. E.D. Va. 2005). While Bankruptcy Code
section 503 restricts the use of key employee retention plans, the Chapter 11 bar has already
pursued alternatives to avoid its restrictions. If, for example, the compensation package is in-
tended to incentivize management, the arrangement may then be scrutinized under Bankruptcy
Code section 363’s “more liberal business judgment review.” In re Global Home Products, LLC,
2007 WL 689747, at *5 (Bankr. D. Del. Mar. 6, 2007). Section 363(b) allows a Chapter 11 debtor
to use property of the bankruptcy estate that is not in the ordinary course of the debtor’s busi-
ness, providing parties in interest, such as creditors, receive notice of the undertaking and have
an opportunity to object. 11 U.S.C.A. §363(b) (2006).Where there is a legitimate business jus-
tification for the undertaking, such as giving the debtor’s officers an incentive package or per-
formance bonus, the courts will defer to the debtor. See, e.g., Dai-Ichi Kangyo Bank, Ltd. V.
Montgomery Ward Holdlng Corp. (In re Montgomery Ward Holdlng Corp., 242 B.R. 147 159
(D. Del. 1999) (citing “a sound business purpose” may justify an employee incentive plan) In
re Global Home Products, LLC, 2007 WL 689747, at *5 (Bankr. D. Del. Mar. 6, 2007); In re
U.S. Airways, Inc., 329 BR. 793, 795 (Bankr. ED. Va. 2005). The court in u.s! Airways, for
example, found that with respect to the debtor’s management employees (below the officer level),
the proposed severance payments were appropriate. In re U.S. Airways, Inc., 329 B.R. at 801.

14111 U.S.C.A. §1113(b)(1) (2006).

142Wheeling Pittsburgh Steel Corp. v. United Steelworkers, 791 F.2d 1074, 1088 (3rd Cir.
1986) (noting that “it appears from the legislators” remarks that they placed the emphasis in
determining whether and what modifications should be made to a negotiated collective bar-
gaining agreement on the somewhat shorter term goal of preventing the debtor’s liquidation”).

143 Commentary, Samuel J. Gerdano, The Future of Collective Bargaining Under Bank-
ruptcy—The Brave New World Facing the Old Economy Industries, American Bankruptcy Insti-
tute (Mar. 2006) at http://www.abiworld.org/AM/Template. cfm?Section=Home&TEMPLATE=/
CM/ContentDisplay.cfm&CONTENTID=41342 (last visited Sept. 4, 2007).

144 Alan N. Resnick & Henry J. Sommer, 7 Collier on Bankruptcy {1113.06[2][b] (15th ed.
rev’d 2007); see, e.g., Truck Drivers Local 807, Intl Brotherhood of Teamsters, Chauffeurs,
Warehouseman & Helpers of America v. Carey Transp. Inc., 816 F.2d 82, 89 (2nd Cir. 1987)
(“Thus, in virtually every case, it becomes impossible to weigh necessity as to reorganization
without looking into the debtor’s ultimate future and estimating what the debtor needs to attain
financial health.”).

145 Commentary, Samuel J. Gerdano, The Future of Collective Bargaining Under Bank-
ruptcy—The Brave New World Facing the Old Economy Industries, American Bankruptcy Insti-
tute (Mar. 2006) at http://www.abiworld.org/AM/Template.cfm?Section=Home& TEMPLATE=/
CM/C(zlntentDisplay.cfm&CONTENTID=41342 (last visited Sept. 4, 2007).

14GI

147483 F.3d 160 (2d Cir. 2007).
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This is apparently “the first federal appeals court to deny workers
the right to strike following contract rejection in bankruptcy.” 148

On September 6, 2007, the Subcommittee on Commercial and
Administrative Law held a hearing on “American Workers in Cri-
sis: Does the Chapter 11 Business Bankruptcy Law Treat Employ-
ees and Retirees Fairly?” Witnesses included: Kim Townsend,
United Auto Workers Local 138; Michael L. Bernstein, Arnold &
Porter; Fred Redmond, International Vice President for Human Af-
fairs, United Steelworkers; Captain John Prater, President, Air
Line Pilots Association, International; Greg Davidowitch, Presi-
dent, United Master Executive Council, Association of Flight At-
tendants—CWA; and Richard L. Trumka, Secretary-Treasurer of
the AFL-CIO.

United States Trustee Program

Summary.—The United States Trustee Program is charged with
supervising the administration of bankruptcy cases and private
trustees.149 Its mission is to protect and preserve the integrity of
our nation’s bankruptcy system by regulating the conduct of par-
ties, ensuring compliance with applicable laws and procedures,
bringing civil actions to address bankruptcy abuse, securing the
just and efficient resolution of bankruptcy cases, and referring
bankruptcy crimes for prosecution. The Program is itself overseen
by the Executive Office for United States Trustees (EOUST), which
provides policy and management direction to United States Trust-
ees. The Program operates through a system of 21 regions nation-
wide, except for North Carolina and Alabama.150

Specific responsibilities of United States Trustees include ap-
pointing and supervising private trustees who administer Chapter
7,151 12152 gnd 13 153 bankruptcy estates; taking legal action to en-
force the requirements of the Bankruptcy Code and to ferret out
fraud and abuse; referring matters for investigation and criminal
prosecution when appropriate; ensuring that bankruptcy estates
are administered promptly and efficiently, and that professional
fees are reasonable; appointing and convening creditors’ commit-

148 Press Release, Association of Flight Attendants—CWA, AFL-CIO, The Potential Impact of
the Northwest Airlines Injunction on the Labor Movement, at 1 (on file with the H. Comm. on
the Judiciary).

14928 U.S.C.A. §§581-89a (2006).

150 Bankruptcy Judges, United States Trustees, and Family Farmer Bankruptcy Act of 1986,
Pub. L. No. 99-554, 28 U.S.C.A. §581 n. (2006). With respect to North Carolina and Alabama,
the bankruptcy system is administered by a bankruptcy administrator appointed by the Judicial
Conference. Id.

151 Under Chapter 7, a debtor’s non-exempt assets are collected and liquidated to satisfy the
claims of creditors. The United States Trustee appoints a private trustee who serves as a fidu-
ciary for the debtor’s creditors and administers the Chapter 7 bankruptcy estate. An eligible
debtor may receive a discharge from his or her unsecured debts under Chapter 7, except for
certain debts prohibited from discharge under the Bankruptcy Code.

152 Chapter 12 permits an eligible family farmer to reorganize the farm’s financial obligations
while continuing his or her farming operations. The United States Trustee typically appoints
a standing trustee who serves as a fiduciary for the debtor’s creditors and oversees the fulfill-
ment of debtor’s obligations under a repayment plan. Upon completion of the plan payments,
the Chapter 12 debtor is eligible to receive a discharge.

153 Chapter 13 is used primarily by individual consumers to reorganize their financial affairs
pursuant to a repayment plan approved by the court. To be eligible for Chapter 13 relief, a con-
sumer must have regular income and may not have more than a certain amount of debt. A
standing trustee appointed by the United States Trustee serves as a fiduciary for the debtor’s
creditors and oversees the fulfillment of the debtor’s obligations under a repayment plan. Upon
completion of the plan payments, the Chapter 13 debtor is eligible to receive a discharge.



74

tees in Chapter 11 business reorganization cases;154 and reviewing
disclosure statements and retention applications for professional
persons retained to represent certain interested parties in bank-
ruptcy cases.

On October 2, 2007, the Subcommittee on Commercial and Ad-
ministrative Law held an oversight hearing on the “United States
Trustee Program: Watchdog or Attack Dog?” Witnesses included:
Clifford White, III, Director, Executive Office for United States
Trustees; the Honorable A. Jay Cristol, United States Bankruptcy
Judge for the Southern District of Florida; the Honorable Eugene
Wedoff, United States Bankruptcy Judge for the Northern District
of Illinois; Paul Uyehara, an attorney with the Community Legal
Services Language Access Project in Philadelphia, Pennsylvania, on
behalf of the National Association of Consumer Bankruptcy Attor-
neys; and Mary Powers, a former United States Trustee Program
trial attorney. The hearing provided an opportunity to consider the
work and responsibilities of the United States Trustee Program,
particularly in light of recent criticisms concerning its enforcement
efforts in the area of consumer bankruptcy.

Bankruptcy Trustee Compensation

Summary.—Bankruptcy trustees supervise the administration of
chapter 7 cases on behalf of, and as a fiduciary for, the chapter 7
estate. Their principal function is to collect and liquidate the prop-
erty of the estate and to distribute the proceeds to the estate’s
creditors. Trustees are indispensable to the functioning of the
bankruptcy system. Most chapter 7 cases are handled by trustees
with only minimal involvement by the bankruptcy court. Despite
their importance, trustees receive only a $60 per-case fee as com-
pensation for their services in most cases. Serious questions have
been raised as to whether this minimal compensation is adequate
to attract and retain qualified trustees.

On September 16, 2008, the Subcommittee held a hearing on the
subject of chapter 7 bankruptcy trustee compensation. The hearing
provided an opportunity for Subcommittee members to hear testi-
mony on the adequacy of trustee compensation, the effect of com-
pensation levels on the functioning of the bankruptcy system, and
proposals to increase trustee compensation. Four witnesses testi-
fied: Edward Crane, former President, National Association of
Bankruptcy Trustees; Robert Furr, President, National Association
of Bankruptcy Trustees; the Honorable Margaret D. McGarity,
United States Bankruptcy Judge, United States Bankruptcy Court
for the Eastern District of Wisconsin; and Jack Williams, Professor
of Law, Georgia State University College of Law, and Scholar-in-
Residence, American Bankruptcy Institute.

Viability of Chapter 11

Summary.—The Bankruptcy Abuse Prevention and Consumer
Protection Act of 2005 (the 2005 Act) was signed into law by Presi-
dent George W. Bush on April 20, 2005.155 Although much of the

154 Chapter 11 provides an individual or business entity the opportunity to reorganize finan-
cial liabilities while remaining in business. The debtor, typically with the participation of its
creditors, prepares a reorganization plan to repay all or part of its debts.

155 Pub. L. No. 109-8, 119 Stat. 23 (2005).
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debate concerning the 2005 Act’s amendments focused on consumer
bankruptcy,156 there were a number of significant amendments to
Chapter 11 of the Bankruptcy Code. After nearly three years since
the enactment of these amendments, some question whether these
amendments have worked as intended and whether they have had
an adverse impact on a debtor’s ability to reorganize, especially in
light of recently filed cases. There are concerns that the 2005 Act
has made it more difficult for business debtors in Chapter 11 to re-
organize.'5” In sum, they claim that these “changes that, for the
most part, will adversely affect the ability of businesses to reorga-
nize.” 158

With respect to the 2005 Act’s amendments to the Bankruptcy
Code exempting certain types of financial contracts from the Code,
some fear that these “financial safe harbors are indeed a ‘bank-
ruptcy opt-out clause’ for a certain class of capitalists because their
money is more important than everyone else’s.” 159 They argue that
the 2005 Act’s expanded exemption for credit derivatives from the
Bankruptcy Code was done “with little or no consideration of the
larger implications of credit derivatives for chapter 11 policy.” 160
Concerns have also been raised about the 2005 Act’s amendments
to Bankruptcy Code section 365 dealing with nonresidential
leases.161 Others fear that the financial impact of the administra-
tive expense priority for reclamation creditors “on certain types of
debtors (for example, retailers) is likely to be substantial, as ad-
ministrative expense claims must be paid in full in cash as a condi-
tion to confirming a plan.” 162 Commentators assert that the 2005
Act’s amendments to Chapter 11 “were particularly hard on retail-
ers.” 163 And, there are many in the bankruptcy community who be-
lieve that external developments have weakened Chapter 11’s via-
bility as a venue for a successful reorganization. These develop-
ments include the growing trend for businesses to be highly lever-
aged, the decreasing quality of new issue loans,164 the increasing

156 See, e.g., Susan Jensen, A Legislative History of the Bankruptcy Abuse and Consumer Pro-
tection Act of 2005, 79 Am. Bankr. L. J. 485, 486 (2005).

157 See, e.g, Harvey R. Miller, Chapter 11 in Transition—From Boom to Bust and Into the Fu-
ture, 81 Am. Bankr. L. J. 375, 378 (2007) (“The changes in the Bankruptcy Law, which cul-
minated in the 2005 amendments, make bankruptcy unappealing to most debtor organiza-
tions.”); Richard Levin & Alesia Ranney-Marinell, The Creeping Repeal of Chapter 11: The Sig-
nificant Business Provisions of the Bankruptcy Abuse Protection and Consumer Protection Act,
79 Am. Bankr. L. J. 603 (2005).

158 Richard Levin & Alesia Ranney-Marinell, The Creeping Repeal of Chapter 11: The Signifi-
cant Business Provisions of the Bankruptcy Abuse Protection and Consumer Protection Act, 79
Am. Bankr. L. J. 603, (2005).

15?Rhet>t G. Campbell, Financial Markets Contracts and BAPCPA, 79 Am. Bankr. L. J. 697,
712 (2005).

160 Stephen J. Lubben, Credit Derivatives and the Future of Chapter, 81 Am. Bankr. L. J. 405,
(2007).

161 Richard Levin & Alesia Ranney-Marinell, The Creeping Repeal of Chapter 11: The Signifi-
cant Business Provisions of the Bankruptcy Abuse Protection and Consumer Protection Act, 79
Am. Bankr. L. J. 603, 624 (2005).

1621d. at 605. Especially with respect to larger debtors, the authors also expressed concern
that this provision will require the debtor to establish a “ system to monitor reclamation de-
mands and to segregate or track reclaimed goods,” and that this, “even if possible, will create
a substantial administrative burden in terms of time and expense that they will not be equipped
to handle.” Id.

163 Pallavi Gogoi, Bankrupt Retailers: Pushed to the Brink—Changes in the law have sharply
reduced retailers’ ability to reorganize, driving many to liquidate quickly, Business Week, Aug.
11, 2008.

164 Harvey R. Miller, Chapter 11 in Transition—From Boom to Bust and Into the Future, 81
Am. Bankr. L. J. 375, 378 (2007) (noting that the “total amount of below investment grade debt
has materially increased since 2000 while the riskiest debt has increased the most”).
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use of state law authorized asset-backed securitizations that make
assets “bankruptcy-remote,” and the exponential rise in credit de-
fault swaps.165

On September 26, 2008, the Subcommittee on Commercial and
Administrative Law held an oversight hearing on “Lehman Broth-
ers, Sharper Image, Bennigan’s, and Beyond: Does Chapter 11
Bankruptcy Still Work?” Witnesses included: Professor Jay
Westbrook, University of Texas, School of Law; Professor Barry E.
Adler, New York University School of Law; and Lawrence Gottlieb,
Esq., Cooley Godward Kronish LLP. The hearing examined—in
light of the 2005 amendments to Chapter 11 of the Bankruptcy
Code and other developments—whether Chapter 11 was working
as Congress intended. As part of this examination, the hearing fo-
cused on certain recently filed high profile bankruptcy business
cases, including those filed by Lehman Brothers and retailers.

PRIVACY

Privacy and Civil Liberties Oversight Board and the Privacy Officer
for the U.S. Department of Homeland Security

Summary.—In 2002, the National Commission on Terrorist At-
tacks Upon the United States was established to “examine and re-
port upon the facts and causes relating to the terrorist attacks of
September 11, 2001.” 166 The Commission made three privacy-re-
lated recommendations,167 one of which pertained to the establish-
ment of a board to protect our citizens’ privacy:

At this time of increased and consolidated government au-
thority, there should be a board within the executive branch to
oversee adherence to the guidelines we recommend and the
commitment the government makes to defend our civil lib-
erties. 168

In response to this recommendation, the Privacy and Civil Lib-
erties Oversight Board was created as part of the Intelligence Re-
form and Terrorism Prevention Act of 2004.169 Pursuant to the Act,

165 Stephen J. Lubben, Credit Derivatives and the Future of Chapter, 81 Am. Bankr. L. J. 405
(2007).

166 Intelligence Authorization Act for Fiscal Year 2003, Pub. L. No. 107-306, title VI, §§602(1),
(5), 604, 116 Stat. 2383, 2408—-13 (2002).

167 The other privacy-related recommendations were as follows:

As the President determines the guidelines for information sharing among government agen-
cies and by those agencies with the private sector, he should safeguard the privacy of individ-
uals about whom information is shared.

The burden of proof for retaining a particular governmental power should be on the executive,
to explain (a) that the power actually materially enhances security and (b) that there is ade-
quate supervision of the executive’s use of the powers to ensure protection of civil liberties. If
the power is granted, there must be adequate guidelines and oversight to properly confine its
use. Id. at 394-95.

With respect to its first recommendation, the Commission explained that this recommendation
related to another Commission recommendation for agencies to “open up the sharing of informa-
tion” among themselves and with the private sector and to have the President take responsi-
bility for determining what information can be shared and the conditions under which it can
be shared. As part of the President’s determinative process, the Commission suggested that the
protection of privacy rights should be considered as a “key element.” Id. at 395.

As to its second recommendation, the Commission noted that while the provisions of the USA
PATRIOT Act facilitating the sharing of information among intelligence agencies “appear, on
balance, to be beneficial,” the Commission cited “concerns regarding the shifting balance of
power to the government” relating to the Act. Accordingly, it observed that a “full and informed
debate” on the Act “would be healthy.” Id. at 395.

1681d. at 3

169 Pub. L. No 108-458, §1061, 118 Stat. 3638, 3684 (2004).
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the Board was established within the Executive Office of the Presi-
dent and its five members were appointed by the President, who
then serve at the pleasure of the President.170 The Act specified
the Board’s functions. For the purpose of providing advice to the
President or to Federal agencies, the Board is required to review
proposed regulations and executive branch policies “related to ef-
forts to protect the Nation from terrorism, including the develop-
ment and adoption of information sharing guidelines.” 171 In addi-
tion, the Board must review the implementation of laws, regula-
tions, and policies pertaining to efforts to protect the Nation from
terrorism.172 The Board must also advise the President and any
Federal agency “to ensure that privacy and civil liberties are appro-
priately considered in the development and implementation of such
regulations and executive branch policies.” 173 Further, the Board,
as part of its oversight responsibilities, must review “the informa-
tion sharing practices of the departments, agencies, and elements
of the executive branch to determine whether or not such practices
appropriately protect privacy and civil liberties and adhere to the
information sharing guidelines . . . and to other applicable laws,
regulations, and executive branch policies regarding the protection
of privacy and civil liberties.17* Finally, the Board must annually
report to Congress “on the Board’s major activities during the pre-
ceding period.” 175

On April 20, 2007, the Board issued its first report to Congress.
The 42-page report provided background on organizational matters
as well as the Board’s outreach and education efforts. It also in-
cluded a section discussing issue identification and prioritization.
Shortly after the Board issued its report, Lanny Davis, one of the
Board members, resigned on May 14, 2007.176 In his letter of res-
ignation, Mr. Davis explained: “My reasons for resignation are
based on my respectful disagreement with administration officials
and most members of the Board over (1) the scope of the Board’s
oversight responsibilities; and (2) the interpretation of an ambig-
uous statute and the degree of the Board intended by congress
under that statute.” 177 With regard to his first reason, Mr. Davis
cited the Board’s “refusal to include a more lengthy and critical sec-
tion in the congressional report concerning FBI abuses of National
Security Letters.”178 In substantiation of his second reason, Mr.

1701d. at §1061(b), (e), 118 Stat. 3684-87. The chair and vice chair are confirmed by the Sen-
ate. Id. at §1061(e)(1)(B), 118 Stat. 3686.

171 Pub. L. No. 108-458, § 1061(c)(1)(A), 118 Stat. 3638, 3684 (2004).

1721d. at §1061(c)(1)(B), 118 Stat. 3684-85.

1731d. at §1061(c)(1)(C), 118 Stat. 3685. In providing advice on proposals to retain or enhance
a particular governmental power, the Board must consider whether the department, agency, or
element of the executive branch concerned has explained:

(i) that there is adequate supervision of the use by the executive branch of the power to en-
sure protection of privacy and civil liberties;

((iii) that there are adequate guidelines and oversight to properly confine the use of the power;
an
(iii) that the need for the power, including the risk presented to the national security if the
Federal Government does not take certain actions, is balanced with the need to protect privacy
and civil liberties. Id. at § 1061(c)(1)(D), 118 Stat. 3685.

1741d. at §1061(c)(2)(B), 118 Stat. 3685.

1751d. at § 1061(c)(4), 118 Stat. 3685.

176 Letter from Lanny J. Davis to the Privacy and Civil Liberties Oversight Board Members
(May 14, 2007) (on file with the CAL Subcommittee).

1771d. at 1.

178 Id
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Davis cited the “extensive ‘redlining’ of the Board’s report to the
congress by administration officials, and the majority of the Board’s
willingness to accept most of these proposed edits and dele-
tions.” 179 In the 110th Congress, legislation was introduced in both
the House and Senate that would strengthen the independence of
the Board and to equip it with greater authorities.180

Since the September 11th terrorist attacks, Congress has sought
to balance two competing goals: keeping the nation secure and pro-
tecting the privacy rights of our nation’s citizens. The desire to
achieve and maintain this balance was reflected in the debate con-
cerning the creation of DHS. In 2002, the Subcommittee held a
hearing on various privacy and administrative law issues presented
by the anticipated creation of the Department.181 Among the mat-
ters considered were issues concerning how the new Department
would ensure the privacy of personally identifiable information as
it “establishes necessary databases that coordinate with other
agencies of the Government.” 182 Concerns were expressed on a bi-
partisan basis about the agency’s ability to collect, manage, share,
and secure personally identifiable information.183 In response to
persuasive testimony received at the hearing, the Judiciary Com-
mittee, on a bipartisan basis, successfully amended legislation cre-
ating the Department to require the appointment of a privacy offi-
cer.184 The first statutorily-mandated privacy office was signed into
law as part of the Homeland Security Act of 2002 on November 25,
2002.185 The current DHS Chief Privacy Officer was appointed by
Secretary Michael Chertoff on July 23, 2006.

On July 24, 2007, the Subcommittee on Commercial and Admin-
istrative Law held a hearing on “Privacy in the Hands of the Gov-
ernment: The Privacy and Civil Liberties Oversight Board and the
Privacy Officer for the U.S. Department of Homeland Security.”
Witnesses at the hearing included: Lanny Davis, former member of
the Privacy and Civil Liberties Oversight Board; Alan Charles
Raul, Vice Chair, Privacy and Civil Liberties Oversight Board;
Hugo Teufel III, Chief Privacy Officer, U.S. Department of Home-
land Security; and Linda Koontz, Director, Information Manage-
ment Issues, U.S. Government Accountability Office. The hearing

1791d. at 2.

180H.R. 1, 110th Cong. (2007); S. 4, 110th Cong. (2007).

181 Administrative Law, Adjudicatory Issues, and Privacy Ramifications of Creating a Depart-
ment of Homeland Security: Hearing Before the Subcomm. on Commercial and Administrative
Law of the House Comm. on the Judiciary, 107th Congress (2002).

182]d. at 2.
0;2)3)3 See, e.g., id. at 4 (statements of Rep. Mark Green (R-WI) and Rep. Maxine Waters (D—

184 H. Rept. No. 107-609, at 9-10 (2002).

185Pyub. L. No. 107-296, §222, 116 Stat. 2135, 2155 (2002). Section 222 provides:

The Secretary shall appoint a senior official in the Department to assume primary responsi-
bility for privacy policy, including—

(1) assuring that the use of technologies sustain, and do not erode, privacy protections relating
to the use, collection, and disclosure of personal information;

(2) assuring that personal information contained in Privacy Act systems of records is handled
in full compliance with fair information practices as set out in the Privacy Act of 1974;

(3) evaluating legislative and regulatory proposals involving collection, use, and disclosure of
personal information by the Federal Government;

(4) conducting a privacy impact assessment of proposed rules of the Department or that of
the Department on the privacy of personal information, including the type of personal informa-
tion collected and the number of people affected; and

(5) preparing a report to Congress on an annual basis on activities of the Department that
affect privacy, including complaints of privacy violations, implementation of the Privacy Act of
1974, internal controls, and other matters. Id.
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provided an opportunity to review the work and performance of the
principals charged with protecting the privacy of our Nation’s citi-
zens at the Privacy and Civil Liberties Oversight Board and the
Department of Homeland Security.

ARBITRATION

The Federal Arbitration Act

Summary.—The Subcommittee has jurisdiction over the Federal
Arbitration Act, Title 9 of the United States Code. Title 9 was
adopted as a means to put arbitration agreements on the same
footing as other contracts, and as a way to avoid the costly and
time consuming litigation process. Arbitration law establishes al-
ternative dispute resolution procedures for certain types of disputes
with an eye towards keeping those disputes out of court, thereby
facilitating efficient adjudication. The Act supersedes all state laws
in conflict with the spirit of the Act. In order to facilitate settle-
ments by arbitration, Title 9 provides a strong presumption that
courts will enforce determinations arrived at under this process.
Avenues for judicial review of arbitration determinations do exist
and occasionally have been utilized by the parties. The Supreme
Court has upheld arbitration clauses in a wide array of contracts
](03317 recognizing Congress’ expansive powers under the Commerce

ause.

Although businesses initially used arbitration to resolve disputes
voluntarily among each other, businesses have expanded the use of
arbitration into their interactions with consumers and employees.
Anecdotally and empirically, businesses have exploited their great-
er bargaining power by drafting arbitration clauses and inserting
them within their contracts. These binding clauses can disadvan-
tage consumers, employees, and franchisees. Because of the preva-
lence of arbitration clauses, individuals may have little choice but
to accept an arbitration clause mandated by a business, an em-
ployer, or a franchisor. Ironically, during the passage of the Federal
Arbitration Act, Congress did not intend to allow binding arbitra-
tion agreements on individuals if the contracts were between par-
ties of unequal bargaining power.186

Because arbitration avoids the public court system in favor of a
private industry of arbitration groups, individuals lose some of the
benefits and rights associated with traditional litigation. These
benefits and rights include lower initial financial hurdles, pretrial
discovery, formal civil procedure rules, proximity to the resolution
forum, access to counsel, class action options, and fairness. Arbitra-
tion clauses may even negate the protection of some federal stat-
utes.

On June 12, 2007, the Subcommittee held an oversight hearing
on the Federal Arbitration Act. Witnesses at the hearing included
Mr. F. Paul Bland, Jr., an attorney with Public Justice; Ms. Jordan
Fogel, a homeowner from Texas; Mr. Mark J. Levin, Esq., an attor-
ney with Ballard Spahr Andrews and Ingersoll, LLP; and Mr.
David S. Schwartz, a professor at the University of Wisconsin Law

186 Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395, 414 (1967) (Black, J. dis-
senting) (citing Hearing on S. 4213 and S. 4214 Before the Subcomm. of the S. Comm. on the
Judiciary, 67th Cong., 9-11 (1923)).
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School. The hearing provided an opportunity for the Subcommittee
to review the use of arbitration and to determine whether manda-
tory binding arbitration clauses in consumer contracts are an equi-
table use of the arbitration process.

Oversight Hearing on the National Football League’s System for
Compensating Retired Players: An Uneven Playing Field?

Summary.—Recently, the National Football League (NFL) and
National Football League Players Association (NFLPA) have been
criticized for their treatment of injured retired football players. A
number of high-profile incidents have contributed to this increased
scrutiny, including the Fourth Circuit’s decision to award the es-
tate of Mike Webster, the former star center for the Pittsburgh
Steelers, more than $1.1 million in disability payments to which
the NFL’s retirement plan claimed he was not entitled; 187 the sui-
cide of former Eagles safety Andre Waters and the subsequent as-
sessment by a leading neuropathologist that brain damage sus-
tained during Waters’ football career led to his depression;188
former New York Giants linebacker Harry Carson’s use of his Hall
of Fame induction speech to request that the NFL improve its
treatment of retired players;189 and the heated public spat about
disability and pension benefits between then-NFLPA President
Gene Upshaw and many of the retired players.19°

As part of its review of arbitration provisions, the Subcommittee
examined the complex process that NFL retirees must navigate in
order to obtain disability benefits. The retirement plan provides, in
certain circumstances, for an arbitrator to ultimately determine
whether a retired player should receive medical benefits.191 Arbi-
tration, a process in which the parties to a dispute have a third-
party decide the outcome of the dispute, has been used as a means
of dispute resolution for thousands of years.192 It is commonly des-
ignated in collective agreements between employers and employees
as the way to resolve disputes where the parties select a neutral
third party (an arbiter) to hold a formal or informal hearing on the
disagreement.193 The practice of arbitration is governed by both
federal and state law. While the Federal Arbitration Act,194 by its
own terms, is not applicable to employment contracts, federal
courts are increasingly applying the law in labor disputes.195

On June 26, 2007, the Subcommittee held a hearing to determine
whether arbitration should have a more prominent role in the com-

041372%%%3 v. Bert Bell/Pete Rozelle NFL Player Ret. Plan, 2006 U.S. App. LEXIS 30594 (4th
ir. .

188 Alan Schwarz, Expert Ties Ex-Player’s Suicide to Brain Damage from Football, N.Y. Times,
Jan. 18, 2007, at D1.

189 Pro Football Hall of Fame, Harry Carson’s Enshrinement Speech Transcript, Aug. 5, 2006,
available at http://www.profootballhof.com/history/release. jsp?release id=2177.

190 Greg Johnson, A Break-Neck Place, L.A. Times, June 6, 2007, at D1. For example, after
Pro Football Hall of Fame member Joe DeLamielleure complained about the modest union-pro-
vided health and pension benefits awarded to some NFL retirees, NFLPA President Gene Up-
shaw said, “A guy like DeLamielleure says the things he said about me, you think I'm going
to invite him to dinner? No. I'm going to break his . . . damn neck.” Id.

191 Bert Bell/Pete Rozelle NFL Player Retirement Plan: Plan Document § 8.3(b—c) (2001).

192 See Jean R. Sternlight, Creeping Mandatory Arbitration: Is it Just?, 57 Stan. L. Rev. 1631,
1635 (Apr. 2005).

193 Cornel University Law School, Legal Information Institute: Collective Bargaining, available
at http:/fatty.law.cornell.edu/wex/index.php/Collective bargaining.

194F)ederal Arbitration Act, ch. 213, 43 Stat. 883 (1925) (codified as amended at 9 U.S.C. §1,
et seq.).

195 Id
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plicated disability benefits procedure and whether an arbitrator
should ultimately decide whether a retired player should receive
benefits. Witnesses at the hearing included: Mike Ditka, retired
National Football League (NFL) player and coach; Harry Carson,
retired NFL player; Curt Marsh, retired NFL player; Brent Boyd,
retired NFL player; Dennis Curran, a representative from the
NFL; Douglas Ell, a representative from the National Football
League Players Association (NFLPA) and counsel to the Bert Bell/
Pete Rozelle NFL Players Retirement Plan; Cyril V. Smith, partner
at Zuckerman Spaeder LLP and counsel for the estate of Mike
Webster; and Martha Jo Wagner, employee benefits partner at
Venable LLP.

STATE TAXATION AFFECTING INTERSTATE COMMERCE

Oversight Hearing on the “Internet Tax Freedom Act: Internet Tax
Moratorium”

Summary.—The Internet Tax Freedom Act (ITFA), which was
enacted on October 21, 1998 during the 105th Congress,19¢ estab-
lished an Internet tax moratorium that was originally intended to
foster the growth of the Internet and electronic commerce. Al-
though commonly misunderstood as a moratorium on all taxes re-
lated to an Internet transaction, ITFA does not prohibit states from
requiring in-state consumers to pay sales and use taxes on goods
purchased online, nor does it prevent states from requiring out-of-
state sellers with a substantial physical presence in the state to
collect and remit sales and use taxes.197 Instead, the primary pur-
poses of ITFA were to establish a three-year moratorium to prevent
state and localities from imposing new taxes on Internet access,198
to ensure that multiple states could not tax the same electronic
commerce transaction, and to ensure that commerce over the Inter-
net would not be singled out for new discriminatory tax treat-
ment.199 ITFA also allowed state and local Internet access taxes
levied prior to ITFA’s enactment to be protected by a grandfather
clause.2%0 Subsequent laws extended the temporary moratorium,
revised definitions, and expanded or extended certain grandfather
protections until November 1, 2007.201

196 The Internet Tax Freedom Act comprises Titles XI and XII of Division C of the Omnibus
Consolidated and Emergency Supplemental Appropriations Act (H.R. 4328, Pub. L. No. 105-277,
112 Stat. 2681, 719-728 (1998)). It can be found at 47 U.S.C. 151 note Sec. 1100.

197 Any imposed tax must be consistent with the guidance given by the Supreme Court in
Complete Auto Transit, Inc. v. Brady, 430 U.S. 274 (1977), and Quill Corp. v. North Dakota,
504 U.S. 298 (1992).

198 Simply defined, Internet access is the service by which users connect to the Internet, such
as by dial-up, cable modem, Wi-Fi, and wireless cell phone. However, the definition of “Internet
access” in ITFA has led to differing interpretations.

199TTFA prohibits states and localities from levying different rates of taxes on similar goods
or services whether procured through electronic commerce or through other means, such as from
a brick-and-mortar business.

200 New Mexico, North Dakota, Ohio (on commercial use only), South Dakota, Texas (on
monthly charges over $25), and Wisconsin currently impose a sales tax (or equivalent tax) on
Internet access. Tax Cybrary: State Summaries, available at http://www.vertexinc.com/
taxcybrary/internet/state by state.asp. In addition, Hawaii levies its general excise tax, New
Hampshire its communications services tax (imposed on all two-way communications equip-
ment), and Washington State its business and occupation tax (a gross receipts tax levied on
business) on Internet access.

201The Internet Tax Nondiscrimination Act (Pub. L. No. 107-75, 115 Stat. 703 (2001)) ex-
tended the moratorium until November 1, 2003. The Internet Tax Nondiscrimination Act (Pub.

Continued
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On May 22, 2007, the Subcommittee held an oversight hearing
to examine significant issues concerning ITFA. With the impending
expiration of the Internet tax moratorium, the Subcommittee con-
sidered whether the moratorium should be extended permanently,
temporarily, or simply be allowed to lapse.202 Furthermore, the
Subcommittee weighed whether to continue granting grandfather
protection to states and localities that had previously imposed and
collected taxes on Internet access.293 The Subcommittee also con-
sidered definitions in ITFA that have been the source of some ap-
prehension and legal uncertainty for state and local governments,
providers of Internet access service, telecommunications companies,
and other entities. Witnesses at the hearing included: David C.
Quam, Director of Federal Relations at the National Governors As-
sociation; Mark Murphy, Fiscal Policy Analyst for the American
Federation of State, County and Municipal Employees; Jerry John-
son, Vice Chairman of the Oklahoma Tax Commission; Scott Mac-
key, Partner at Kimbell Sherman Ellis; and John Rutledge, Senior
Fellow at the Heartland Institute.

Legislation to address the expiring tax moratorium was intro-
duced on September 27, 2007 as H.R. 3678, the “Internet Tax Free-
dom Act Amendments Act of 2007.”

PRODUCT LIABILITY

Oversight Hearing on Protecting the Playroom: Holding Foreign
Manufacturers Accountable for Defective Products

Summary.—Given the increase of imported products that do not
meet U.S. standards for heath, safety, and quality, and the fact
that the Consumer Product Safety Commission has been largely in-
effective in preventing the importation of defective products, con-
sumers have been exposed to unnecessary harm. When consumers
are injured by foreign-made products, current law leaves them lit-
tle recourse in receiving compensation from a foreign manufac-
turer.

Consumers seeking to hold foreign manufacturers accountable
face a number of daunting barriers. First, a consumer must estab-
lish personal jurisdiction, an increasingly difficult task given the
uncertainty of the law. A consumer must then navigate the com-
plex service of process requirements when serving a manufacturer
in a foreign country. This may include translating materials into
the language of that country. Even if the consumer succeeds in
having the matter heard and winning a favorable judgment, col-

L. No. 108-435, 118 Stat. 2615 (2004)) extended the moratorium until November 1, 2007 and
reimposed the moratorium retroactively to November 1, 2003.

202 The past Congresses have only enacted temporary moratoriums. The 108th Congress reim-
posed the temporary moratorium retroactive to the end of the prior moratorium (November 1,
2003). However, the 107th Congress did not make the temporary moratorium retroactive to the
end of the prior moratorium (October 21, 2001). Therefore, about a five-week period existed
when there was no moratorium in place.

203]TFA exempted from the moratorium taxes on Internet access that were “generally im-
posed and actually enforced prior to October 1, 1998.” §1104(a)(1) of ITFA. The grandfathering
protection has been extended through Pub. L. Nos. 107-75 and 108-435. However, grandfather
protection ended for pre-November 2003 enforced Internet access taxes (primarily on DSL serv-
ices) on November 1, 2005 and for Wisconsin’s Internet access taxes on November 1, 2006. See
footnote 5 for the jurisdictions which currently tax Internet access. Also, according to a GAO
report, eliminating grandfather protection could cost state and local governments an estimated
$120 million per year. Internet Access Tax Moratorium: Revenue Impacts Will Vary by State,
GAO-06-273 (Jan. 2006).
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lecting compensation may be difficult as most countries resist en-
forcing U.S. judgments.

On November 15, 2007, the Subcommittee held a hearing that
probed these barriers and explored ways in which the law could be
changed so that U.S. consumers could hold foreign manufacturers
accountable for injuries suffered as a result of defective products.
Witnesses at the hearing included: Professor Andrew Popper,
American University Washington College of Law; Pamela Gilbert,
Esq., Cuneo, Gilbert & LaDuca, LLP; Thomas Gowan, Esq., The
Locks Law Firm; and Victor Schwartz, Esq., Institute for Legal Re-
form, of the U.S. Chamber of Commerce.

DEPARTMENT OF JUSTICE MATTERS

Oversight Hearing on the Implementation of the U.S. Department of
Justice’s Special Counsel Regulations

Summary.—When the independent counsel law expired after
June 30, 1999, the Attorney General promulgated specific regula-
tions concerning the appointment of outside, temporary counsels.204
According to the regulations, such “special counsels” are to be ap-
pointed by the Attorney General to conduct investigations and pos-
sible prosecutions of certain sensitive criminal matters where the
Department may have a conflict of interest and where the cir-
cumstances determine that it would be in the public interest.205
The regulations specify that a special counsel must be selected
from outside the government.206 According to Justice Department
drafters of the regulations, this is a critical safeguard for a fair and
independent investigation because a Special Counsel would have
“no vested interest in the Department of Justice, no long-term job
at stake and no political identification with or antipathy toward the
Administration.” 207 Although a special counsel comes from outside
of the government, he or she shall have the full power and prosecu-
torial functions of any U.S. Attorney.

Soon after the special counsel regulations were issued, Attorney
General Janet Reno appointed former Senator John Danforth on
September 9, 1999 as a special counsel to investigate whether law
enforcement personnel used excessive force or other improper con-
duct in the Branch Davidian incident near Waco, Texas.208 At the
conclusion of a 14-month investigation, Senator Danforth found no
evidence of illegal acts by federal agents in the 51-day standoff
with the Branch Davidians.209

Despite several opportunities to do so, Attorney Generals in the
Bush Administration have yet to utilize the special counsel regula-
tions. Some prominent examples where the Bush Administration
refused to appoint a special counsel under the regulations are the
following: the investigation of the alleged unauthorized disclosure

204 Jack Maskell, Independent Counsel Law Expiration and the Appointment of “Special Coun-
sels,” Congressional Research Service Report for Congress, RL 31246, at 4 (Jan. 15, 2002).

20528 CFR §600.1(a)—(b).

206 28 CFR §600.3. (emphasis added).

207H.R. 2083, the “Special Counsel Act of 1999”: Hearing Before the Subcomm. on Commercial
and Administrative Law of the H. Comm. on the Judiciary, 106th Cong. (1999) (statement of
James K. Robinson, Assist. Attorney General, Criminal Div., U.S. Dep’t of Justice).

208 Jack Maskell, Independent Counsel Law Expiration and the Appointment of “Special Coun-
sels,” Congressional Research Service Report for Congress, RL 31246, at 4 (Jan. 15, 2002).
5 209 Dan Eggen, FBI Resisted Waco Investigation, Says Special Counsel, Wash. Post, June 1,

001.
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of a CIA employee’s identity, the CIA’s destruction of detainee in-
terrogation videotapes, and the investigation into the firings of U.S.
Attorneys.

In order to review Department of Justice’s utilization of the Spe-
cial Counsel regulations and to consider whether legislation in this
area would be appropriate, the Subcommittee held a hearing on
February 26, 2008. Witnesses at the hearing included: Patrick Fitz-
gerald, former “special counsel,”210 U.S. Attorney, Northern Dis-
trict of Illinois; Carol Elder Bruce, former Independent Counsel,
Partner, Venable LLP; Professor Neal Katyal, Georgetown Univer-
sity Law School; Barry Coburn, Partner, Coburn & Coffman PLLC;
and Lee A. Casey, Partner, Baker Hostetler.

Oversight Hearing on Deferred Prosecution: Should Corporate Set-
tlement Agreements Be Without Guidelines?

Summary.—In a deferred prosecution agreement (DPA) or non-
prosecution agreement (NPA), a corporation against which the gov-
ernment has sufficient evidence to file criminal charges enters into
an agreement with the government to period of probation, subject
to specific conditions. A DPA differs from an NPA in that a DPA
typically includes a formal charging document—an indictment or a
complaint—and the agreement is normally filed with the court,
while in the NPA context, there is typically no charging document
and the agreement is normally maintained by the parties rather
than filed with a court. The obligations imposed pursuant to the
agreements usually include payment of a substantial monetary
penalty, implementation of stringent corporate governance and
compliance measures, cooperation with the government’s ongoing
investigation (often requiring waivers of the corporation’s attorney-
client privilege and work-product protection), waivers of speedy
trial rights and statute of limitations defenses, and agreement to
external oversight by an independent monitor approved by the gov-
ernment.

Since at least 1993, DPAs and NPAs have been used in a variety
of cases involving a range of crimes, including security and com-
modities fraud, Foreign Corrupt Practices Act violations, health
care fraud, and money laundering and tax offenses. The use of
DPAs and NPAs has grown exponentially in the wake of the de-
mise of Arthur Anderson, LLP in 2002, where a criminal conviction
had substantial collateral consequences.

On March 11, 2008, the Subcommittee conducted an oversight
hearing of DPAs and NPAs. Because there were minimal guidelines
on corporate settlement agreements until the eve of the Sub-
committee’s hearing, the Subcommittee examined how agreements
should be structured and how independent monitors should be se-
lected. Specifically, the Subcommittee explored New Jersey U.S. At-
torney Christopher Christie’s appointment of John Ashcroft, his
former Attorney General, to serve as an independent corporate
monitor and collect fees potentially between $28 and $52 million.
Witnesses at the hearing included: John Ashcroft, former Attorney

210 While Patrick Fitzgerald was given the title “Special Counsel,” he was not appointed as
a Special Counsel under the Department of Justice’s regulations. Letter from James B. Comey,
Acting Attorney General, U.S. Dep’t of Justice, to Patrick J. Fitzgerald, U.S. Attorney, Northern
District of Illinois (Feb. 6, 2004) (on file with the Committee on the Judiciary).
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General, The Ashcroft Group, LLC; David Nahmias, U.S. Attorney,
Northern District of Georgia; Timothy Dickinson, Partner, Paul
Hastings LLP; Professor Brandon Garrett, University of Virginia
School of Law; and George Terwilliger, Partner, White & Case
LLP.

Oversight Hearing on the Executive Office for United States Attor-
neys

Summary.—The Subcommittee has oversight jurisdiction over
five components of the Justice Department, including the Executive
Office for United States Attorneys (EOUSA). The U.S. Attorneys
serve as the nation’s principal litigators under the direction of the
Attorney General. There are 93 U.S. Attorneys stationed through-
out the United States, Puerto Rico, the Virgin Islands, Guam, and
the Northern Mariana Islands. U.S. Attorneys are appointed by,
and serve at the discretion of, the President of the United States,
with advice and consent of the United States Senate. One U.S. At-
torney is assigned to each of the judicial districts, with the excep-
tion of Guam and the Northern Mariana Islands, where a single
U.S. Attorney serves both districts. Each U.S. Attorney is the chief
federal law enforcement officer of the U.S. within his or her par-
ticular jurisdiction.

EOUSA was created on April 6, 1953, by AG Order No. 8-53 to
serve as a close liaison between the Justice Department in Wash-
ington, D.C. and the 93 U.S. Attorneys.211 It is the responsibility
of EOUSA to provide support to the U.S. Attorney offices through-
out the country in the following areas: general executive assistance
and direction; policy development; administrative management di-
rection and oversight; operations; and coordination with other com-
ponents within the Justice Department and other federal agencies.

On June 25, 2008, the Subcommittee conducted an oversight of
EOUSA that examined, among other things, the operation of
EOUSA in the aftermath of the U.S. Attorneys controversy, the
March 2008 decision to eliminate the public corruption and envi-
ronmental crimes section in the U.S. Attorney’s Office for the Cen-
tral District of California, the Administration’s FY 2009 budget re-
quest for U.S. Attorneys, the increase in immigration prosecutions
relative to the prosecutions of other crimes, and the Justice Depart-
ment’s record on terrorism prosecutions. Witnesses at the hearing
included: Kenneth E. Melson, Director, Executive Office for United
States Attorneys; Richard L. Delonis, President, National Associa-
tion of Assistant United States Attorneys; Professor Jonathan
Turley, George Washington Law School; and Heather Williams,
First Assistant to the Federal Public Defender, District of Arizona.

U.S. Attorneys Investigation

At the beginning of the 110th Congress, reports appeared that
several U.S. Attorneys had been asked to resign by the Justice De-
partment under suspicious circumstances.212 Because of concerns

211 Department of Justice Website, http:/www.usdoj.gov/usao/eousa/index.html.

212 See, e.g., David Johnston, Dismissed U.S. Attorneys Received Strong Evaluations, N.Y.
Times, Feb. 25, 2007, at A19; Dan Eggen, Justice Department Fires 8th U.S. Attorney; Dispute
Over Death Penalty Cited, Wash. Post, Feb. 24, 2007, at A2; Dan Eggen, Fired Prosecutor Dis-

Continued
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that the U.S. Attorneys may have been dismissed for improper par-
tisan reasons, the Subcommittee initiated an investigation into the
firings. The investigation eventually grew to address broader ques-
tions about the extent to which core functions of the Justice De-
partment such as criminal prosecution decisions and hiring of ca-
reer personnel may have been improperly politicized. A more de-
tailed description of the investigation can be found in the full Judi-
ciary Committee’s oversight activities report.

Meeting to Consider a Resolution to Authorize Issuance of Sub-
poenas to Former United States Attorneys

On March 1, 2007, the Subcommittee approved by voice vote, a
quorum being present, a resolution authorizing the Chairman of
the Judiciary Committee to issue subpoenas to Carol C. Lam,
former United States Attorney for the Southern District of Cali-
fornia; David C. Iglesias, former United States Attorney for the
District of New Mexico; H.E. Cummins III, former United States
Attorney for the Eastern District of Arkansas; and John McKay,
former United States Attorney for the Western District of Wash-
ington, for the purpose of securing their appearance and testimony.

Meeting to Consider Resolutions to Authorize Issuance of Subpoenas
to Former United States Attorneys

On March 6, 2007, the Subcommittee approved by voice vote, a
quorum being present, resolutions authorizing the Chairman of the
Judiciary Committee to issue subpoenas to Daniel Bogden, former
United States Attorney for the District of Nevada and Paul K.
Charlton, former United States Attorney for the District of Arizona,
for the purpose of securing their appearance and testimony.

Meeting to Authorize Issuance of Subpoenas Concerning the Recent
Termination of United States Attorneys and Related Subjects

By voice vote, a quorum being present, the Subcommittee author-
ized Chairman Conyers on March 21, 2007 to issue subpoenas to
dJ. Scott Jennings, Special Assistant to the President, Office of Po-
litical Affairs; William Kelley, Deputy White House Counsel; Har-
riet Miers, former White House Counsel; Karl Rove, Deputy Chief
of Staff and Senior Advisor to the President; Joshua Bolton, White
House Chief of Staff; and Fred Fielding, White House Counsel, in
order to obtain testimony and documents.

Oversight Hearing on Ensuring Executive Branch Accountability

Summary.—Critics contend that in a wide variety of areas, the
Bush Administration has failed to provide the Congress and the
public with important information about their operations. As a re-
sult, the Bush Administration has been criticized for lacking suffi-
cient transparency and accountability. In response to requests for

putes Justice Dept. Allegation; He Calls Testimony ‘Unfair’; Meanwhile, Senate Panel Votes to
Limit Attorney General’s Power, Wash. Post, Feb. 9, 2007, at A6; Marisa Taylor & Greg Gordon,
U.S. Attorneys’ Selection Is Questioned, Seattle Times, Jan. 28, 2007, at A8 (noting that the
Attorney General “is transforming the ranks of the nation’s top federal prosecutors by firing
some and appointing conservative loyalists from the Bush Administration’s inner circle who crit-
ics say are unlikely to buck Washington, D.C.”); Onell R. Soto & Kelly Thornton, Lam to Resign
Feb. 15 as Speculation Swirls; Some See Politics at Play in Ouster of U.S. Attorney, San Diego
Union-Trib., Jan. 17, 2007, at Al.
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information about the U.S. Attorneys controversy being investi-
gated by the Subcommittee, the White House adopted an extremely
restrictive view and refused to produce any information about com-
munications or conduct inside the White House (though assertedly
not involving the President) on this matter or to permit White
House officials to provide information to Congress through testi-
mony under oath or even through interviews with a transcript.
This is despite the fact that information already available shows
that White House officials were directly and deeply involved in the
controversy.

On March 29, 2007, the Subcommittee reviewed the White
House’s assertions concerning efforts to resist the provision of testi-
mony and documents to Congress in the U.S. Attorneys con-
troversy. Witnesses at the hearing included: John Podesta, Presi-
dent and Chief Executive Officer of the Center for American
Progress and former White House Chief of Staff to President Bill
Clinton; Beth Nolan, a partner with Crowell & Moring and former
White House Counsel to President Bill Clinton; Frederick A.O.
Schwarz, Jr., Senior Counsel at the Brennan Center for Justice;
and Noel J. Francisco, a partner at Jones Day and former Associate
Counsel to President George W. Bush.

Meeting to Consider a Resolution to Authorize Issuance of Sub-
poenas to James Comey

On May 1, 2007, the Subcommittee approved by voice vote, a
quorum being present, a resolution authorizing the Chairman of
the Judiciary Committee to issue a subpoena to James Comey,
former Deputy Attorney General, for the purpose of securing his
appearance and testimony.

Oversight Hearing on The Continuing Investigation into the U.S.
Attorneys Controversy (James Comey)

On May 3, 2007, former Deputy Attorney General James Comey
testified before the Subcommittee regarding his knowledge of the
U.S. Attorney firings, performance of particular U.S. Attorneys,
and related matters.

Oversight Hearing on: The Continuing Investigation into the U.S.
Attorneys Controversy and Related Matters (Paul McNulty)

On June 21, 2007, Deputy Attorney General Paul McNulty testi-
fied before the Subcommittee regarding his knowledge of the U.S.
Attorney firings, performance of particular U.S. Attorneys, and re-
lated matters.

Meeting to Consider a Resolution to Authorize Issuance of Subpoena
to the Republican National Committee

On July 12, 2007, the Subcommittee approved by voice vote, a
quorum being present, a resolution authorizing the Chairman of
the Judiciary Committee to issue a subpoena to Republican Na-
tional Committee (RNC), for the purpose of securing documents.
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Oversight Hearing on: The Continuing Investigation into the U.S.
Attorneys Controversy and Related Matters (Harriet Miers)

Former White House Counsel Harriet Miers refused to comply
with a subpoena requiring her appearance before the Subcommit-
tee on July 12, 2007. Ms. Miers not only failed to provide testimony
or documents, but she also failed to appear for the hearing. Sub-
committee Chair Linda Sanchez proceeded to overrule the claims of
immunity and privilege with respect to Ms. Miers, and the ruling
was sustained by Subcommittee Members in a recorded vote of 7—
5.

Meeting to consider the Executive Privilege claims asserted by White
House Counsel in response to the subpoena for the production
of documents issued to Joshua Bolten, White House Chief of
Staff, or appropriate custodian of records

The Subcommittee met on July 19, 2007 to consider the executive
privilege claims asserted by White House Counsel Fred Fielding in
response to the subpoena for the production of documents issued to
Joshua Bolten, White House Chief of Staff, or appropriate custo-
dian of records. Subcommittee Chair Linda Sanchez ruled against
the privilege claims with respect to Mr. Bolten’s refusal to produce
any documents pursuant to the subpoena issued to him, and that
ruling was upheld by a 7-3 vote.

Joint Hearing on Allegations of Selective Prosecution: The Erosion
of Public Confidence in Our Federal Justice System

On October 23, 2007, the Subcommittee held a joint hearing with
the Subcommittee on Crime, Terrorism, and Homeland Security ex-
ploring several cases of alleged selective prosecution, including the
prosecutions of former Democratic Alabama Governor Don
Siegelman, Wisconsin state employee Georgia Thompson, and
prominent Democrat Cyril Wecht in Pittsburgh. Witnesses at the
hearing included: former Attorney General Richard Thornburgh,
Professor Donald C. Shields, and former Alabama U.S. Attorney
Doug Jones.

Allegations of Selective Prosecution Part II: The Erosion of Public
Confidence in Our Federal Justice System

On May 14, 2008, the Subcommittee held the second of two joint
hearings with the Subcommittee on Crime, Terrorism, and Home-
land Security exploring several cases of alleged selective prosecu-
tion. The witnesses at the hearing included: Honorable Paul W.
Hodes (D-NH); consultant Allen Raymond and the author of “How
to Rig an Election”; Paul Twomey, Esq., counsel for the New
Hampshire Democratic Party; and Mark C. Miller, the author of
“Fooled Again” and a professor at New York University.

Oversight Hearing on the Politicization of the Justice Department
and Allegations of Selective Prosecution (Karl Rove)

Former White House Deputy Chief of Staff Karl Rove refused to
comply with a subpoena requiring his appearance before the Sub-
committee on July 10, 2008, failing to appear for the hearing to an-
swer questions. Subcommittee Chair Linda Sanchez proceeded to
overrule the claims of immunity and privilege with respect to Mr.
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Rove, and the ruling was sustained by Subcommittee Members in
a recorded vote of 7—1.

Meeting to Consider a Resolution to Authorize Issuance of Subpoena
to Attorney General Michael Mukasey for Certain Documents
Previously Requested

On June 21, 2008, the Subcommittee approved by voice vote, a
quorum being present, a resolution authorizing the Chairman of
the Judiciary Committee to issue a subpoena to Attorney General
Michael Mukasey, for the purpose of securing documents related to
several Justice Department oversight requests, including docu-
ments related to the U.S. Attorneys investigation.
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LEGISLATIVE ACTIVITIES

H.R. 40, the Commission to Study Reparation Proposals for Afri-
can-Americans Act

Summary.—H.R. 40, the “Commission to Study Reparation Pro-
posals for African-Americans Act” was introduced by Representa-
tive John Conyers, Jr. to create a commission responsible for exam-
ining the fundamental injustice, cruelty, and brutality, and inhu-
manity of slavery in the United States and the lingering negative
effects of the institution of slavery. After examining these issues,
the Commission would recommend appropriate remedies to Con-
gress.

Legislative History.—Representative John Conyers, dJr. intro-
duced H.R. 40 on January 4, 2007, and the bill was referred to the
Committee on the Judiciary. On February 2, 2007, H.R. 40 was re-
ferred to the Subcommittee on the Constitution, Civil Rights, and
Civil Liberties. On December 18, 2007, the Subcommittee on the
Constitution, Civil Rights, and Civil Liberties held a hearing on
H.R. 40 entitled “The Legacy of the Trans-Atlantic Slave Trade.”

1Subcommittee chairmanship and assignments approved January 26, 2007, and February 28,
2007
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H.R. 40 entitled “The Legacy of the Trans-Atlantic Slave Trade.”
The hearing witnesses were the Honorable JoAnn Watson, Council-
woman, Detroit City Council; Ms. Kibibi Tyehimba, Co-Chair, Na-
tional Coalition of Blacks for Reparations in America (N'COBRA);
Mr. H. Thomas Wells, Jr., President-Elect, American Bar Associa-
tion; Professor Charles Ogletree, Jesse Climenko Professor of Law,
Harvard Law; Professor Eric Miller, Assistant Professor of Law, St.
Louis University School of Law; Bishop M. Thomas Shaw, Bishop,
Episcopal Diocese of Massachusetts; Professor Stephan
Thernstrom, Winthrop Professor of History, Harvard University;
and Mr. Roger Clegg, President, Center for Equal Opportunity.
There was no further action on H.R. 40 in the Committee on the
Judiciary or U.S. House of Representatives.

H.R. 558—the “African-American Farmers Benefits Relief Act of
2007”

Summary.—H.R. 558 provides de novo review for qualifying
claims filed under the consolidated class action lawsuits of Pigford
v. Veneman and Brewington v. Veneman.

Legislative History.—H.R. 558, the “African-American Farmers
Benefits Relief Act of 2007,” was introduced by House Judiciary
Committee member Artur Davis on January 18, 2007. On June 21,
2007, the Subcommittee on the Constitution, Civil Rights and Civil
Liberties held a hearing on H.R. 558 and a related bill, H.R. 899,
the “Pigford Claims Remedy Act of 2007.” Testimony was received
from the following witnesses: The Honorable Charles E. Grassley,
United States Senate; John Zippert, Director of Program Oper-
ations, The Federation of Southern Cooperatives Land Assistance
Fund; Cassandra Jones Harvard, Associate Professor of Law, Uni-
versity of Baltimore School of Law; Phillip L. Fraas, Esq., Pigford
Class Counsel; The Honorable A. Donald McEachin, Virginia House
of Delegates and Dr. John W. Boyd Jr., President, National Black
Farmers Association. The substance of H.R. 558 was incorporated
into H.R. 3073, the “Pigford Claims Remedy Act of 2007,” and en-
acted as Section 14012 of H.R. 2419, the “Food, Conservation, and
Energy Act of 2008,” Public Law No. 110-234, on May 22, 2008, fol-
lowing an initial veto by President Bush.

H.R. 692, Army Specialist Joseph P. Micks Federal Flag Code
Amendment Act of 2007

Summary—The Army Specialist Joseph P. Micks Federal Flag
Code Amendment Act of 2007—Amends federal law with regard to
the flying of the national flag at half-staff to: (1) allow a governor
of a state, territory, or possession of the United States to proclaim
that the national flag be flown at half-staff upon the death of a
member of the Armed Forces from the governor’s state, territory,
or possession who dies while serving on active duty; (2) provide the
same authority to the Mayor of the District of Columbia with re-
spect to present or former District officials and members of the
Armed Forces from the District; and (3) require, when a governor
or Mayor of the District issues such a proclamation, the national
flag flown at any federal installation or facility in that state, terri-
tory, possession, or District to be flown at half-staff consistent with
that proclamation.
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Legislative History.—H.R. 692 was introduced on January 24,
2007 by Rep. Bart Stupak. It was reported favorably to the House
by a voice vote on April 25, 2007 (H. Rept. 110-139), and placed
on the Union Calendar, Calendar No. 81. On motion to suspend the
rules and pass the bill, as amended Agreed to by the Yeas and
Nays (2/3 required): 408—4 (Roll No. 346). On June 7, the Senate
Committee on the Judiciary reported the bill favorably and without
amendment, and without a written report. It was placed on the
Senate Legislative Calendar under General Orders on June 7,
2007. (Calendar No. 191). It passed the Senate without amendment
by Unanimous Consent on June 14, 2007. The President Signed it
on June 29, 2007. Pub. L. No. (110-41).

H.R. 899—the “Pigford Claims Remedy Act of 2007”

Summary.—H.R. 899 declares that any Pigford claimant (relat-
ing to a racial discrimination action against the Department of Ag-
riculture) who has not previously obtained a determination on the
merits of a Pigford claim may, in a civil action, obtain that deter-
mination. The legislation asserts that it is Congress’ intent that
this Act be liberally construed so as to effectuate its remedial pur-
pose of giving a full determination on the merits for each denied
Pigford claim. For the purposes of the legislation, a “Pigford claim-
ant” is defined as an individual who previously submitted a late-
filing request under the consent decree in the case of Pigford v.
Glickman (1999); and a “Pigford claim” as a discrimination com-
plaint as defined and documented by such consent decree.

Legislative History.—H.R. 899, the “Pigford Claims Remedy Act
of 2007,” was introduced by House Judiciary Committee member
Robert C. “Bobby” Scott on February 7, 2007. On June 21, 2007,
the Subcommittee on the Constitution, Civil Rights and Civil Lib-
erties held a hearing on H.R. 899 and a related bill, H.R. 558, the
“African-American Farmers Benefits Relief Act of 2007.” Testimony
was received from the following witnesses: The Honorable Charles
E. Grassley, United States Senate; John Zippert, Director of Pro-
gram Operations, The Federation of Southern Cooperatives Land
Assistance Fund; Cassandra Jones Harvard, Associate Professor of
Law, University of Baltimore School of Law; Phillip L. Fraas, Esq.,
Pigford Class Counsel; The Honorable A. Donald McEachin, Vir-
ginia House of Delegates and Dr. John W. Boyd Jr., President, Na-
tional Black Farmers Association. The substance of H.R. 899 was
incorporated into H.R. 3073, the “Pigford Claims Remedy Act of
2007,” and enacted as Section 14012 of H.R. 2419, the “Food, Con-
servation, and Energy Act of 2008,” Public Law No. 110-234, on
May 22, 2008, following an initial veto by President Bush.

H.R. 923—the “Emmett Till Unsolved Civil Rights Crime Act of
2007

Summary.—H.R. 923, as introduced, establishes an Unsolved
Crimes Section in the Civil Rights Division of the Department of
Justice (DOJ) and an Unsolved Civil Rights Crime Investigative
Office in the Civil Rights Unit of the Federal Bureau of Investiga-
tion (FBI) with the responsibility of investigating violations of
criminal civil rights statutes in which the alleged violation occurred
before January 1, 1970 and resulted in death. The legislation also
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amends the Crime Control Act of 1990 to authorize staff of an In-
spector General to assist the National Center for Missing and Ex-
ploited Children by conducting reviews of inactive case files to de-
velop recommendations for further investigations and engaging in
similar activities.

As amended, the legislation allows for the expanded prosecution
of unsolved civil rights crimes resulting in death that occurred on
or before December 31, 1969, by authorizing additional funding to
the Criminal Section of the Civil Rights Section of the Department
of Justice, the Civil Rights Section of the Federal Bureau of Inves-
tigation (FBI), and the FBI's Community Relations Department.
The bill would designate specific administrative authority for the
investigation and prosecution of unsolved Civil Rights Era crimes
and require an annual accounting to Congress on the progress of
the investigative initiatives, with a 10-year sunset provision. In ad-
dition, the legislation amends the Crime Control Act of 1990 to au-
thorize Inspector General staff to assist the National Center for
Missing and Exploited Children by conducting reviews of inactive
case files to develop recommendations for further investigations.

Legislative History.—H.R. 923, the “Emmett Till Unsolved Civil
Rights Crime Act of 2007,” was introduced by Representative John
Lewis on February 8, 2007. On June 12, 2007, the Subcommittee
on the Constitution, Civil Rights, and Civil Liberties and the Sub-
committee on Crime, Terrorism, and Homeland Security jointly
held hearings on H.R. 923. Testimony was received from Myrlie
Evers-Williams, activist, community leader and widow of slain civil
rights activist Medgar Evers; Richard Cohen, President and Chief
Executive Officer of the Southern Poverty Law Center; G. Douglas
Jones, former United States Attorney for the Northern District of
Alabama; Rita Bender, attorney, activist and widow of slain civil
rights activist Michael Schwerner; Alvin Sykes, President of the
Emmett Till Justice Campaign, Inc.; and Grace Chung Becker,
Deputy Assistant Attorney General in the Department of Justice
Civil Rights Division. On June 12, 2007, the Subcommittee on Con-
stitution, Civil Rights, and Civil Liberties met in open session and
ordered the bill H.R. 923 favorably reported, as amended, by voice
vote, a quorum being present. On June 13, 2007, the Committee
met in open session and ordered the bill H.R. 923 favorably re-
ported with an amendment, by voice vote, a quorum being present.
(H. Rept. No. 110-200.). On June 22, 2007, H.R. 923 was passed
by the House by a roll call vote of 422 to 2. On September 24, 2008,
H.R. 923 was passed by the Senate, without amendment, by unani-
mous consent. The President signed H.R. 923 on October 7, 2008,
which became Public Law No. 110-344.

H.R. 1905, the “District of Columbia House Voting Rights Act of
2007

Summary.—H.R. 1905, the “District of Columbia House Voting
Rights Act of 2007” was introduced by Delegate Eleanor Holmes
Norton and Representative Tom Davis in a bipartisan attempt to
secure full representation in the U.S. House of Representatives for
the citizens of the District of Columbia. H.R. 1905 permanently ex-
pands the U.S. House of Representatives from 435 to 437 seats,
providing a seat to the District of Columbia and a new, at-large
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seat to Utah. Based on the 2000 Census, Utah is the state next in
line to enlarge its Congressional delegation.

Legislative History.—Delegate Norton and Representative Davis
introduced H.R. 1905 on April 18, 2007, and the bill was referred
to the Committee on the Judiciary. On April 19, 2007, H.R. 1905
passed the House by a roll call vote of 241 to 177. The following
day, the bill was received in the Senate, read twice, and referred
to the Senate Committee on Finance. Prior to House passage of
H.R. 1905, the House Committee on the Judiciary considered simi-
lar legislation, H.R. 1433. H.R. 1433 was introduced on March 9,
2007, by Delegate Norton and Representative Davis and referred to
the Committee on the Judiciary and the Committee on Oversight
and Government Reform. On March 14, 2007, the Committee on
the Judiciary held a hearing on H.R. 1433. The hearing witnesses
were Viet D. Dinh, former U.S. Assistant Attorney General for
Legal Policy at the U.S. Department of Justice; Bruce Spiva, found-
ing partner of Spiva & Hartnett and Chair of the Board of DC
Vote; Rick Bress, partner in the Washington, DC office of Latham
& Watkins; and Jonathan Turley, professor of law at George Wash-
ington University. On March 15, 2007, the Committee on the Judi-
ciary reported H.R. 1433 favorably by a roll call vote of 21 to 13.
On March 22, 2007, the U.S. House of Representatives proceeded
with general debate and debate on a motion to commit, with fur-
ther proceedings on the motion postponed. There was no further
House action on H.R. 1433.

H.R. 1281, the “Deceptive Practices and Voter Intimidation Preven-
tion Act of 2007”

Summary.—H.R. 1281, the “Deceptive Practices and Voter In-
timidation Prevention Act of 2007” was introduced by Representa-
tive Rahm Emanuel and Representative John Conyers, Jr. to pro-
tect a citizen’s right to vote by criminalizing deceptive election-
eering practices. H.R. 1281 prohibits a person from knowingly pro-
viding false information with the intent to prevent another person
from voting, increases criminal penalties for voter intimidation,
and requires the U.S. Attorney General to respond to deceptive
practices with corrective measures.

Legislative History.—Representative Rahm Emanuel and Rep-
resentative John Conyers, Jr. introduced H.R. 1905 on March 1,
2007, and the bill was referred to the Committee on the Judiciary.
On March 7, 2007, the Committee on the Judiciary held a hearing
on H.R. 1281 entitled “Protecting the Right to Vote: Election De-
ception and Irregularities in Recent Federal Elections.” The hear-
ing witnesses were Senator Barack Obama (D-IL); Senator Ben
Cardin (D-MD); Representative Loretta Sanchez (D—CA); Rep-
resentative Steve King (R-IA); Representative Brian Bilbray (R—
CA); Representative Rahm Emanuel (D-IL); Donna Brazile, Chair,
DNC Voting Rights Institute; Eve Sandberg, Associate Professor of
Politics, Oberlin College; John Fund, Wall Street Journalist col-
umnist; and Ralph Neas, President and CEO of People for the
American Way. On March 29, 2007, the Committee on the Judici-
ary reported H.R. 1281 favorably by voice vote. On June 25, 2007,
Committee on the Judiciary Chairman John Conyers, Jr. moved to
suspend the rules and the U.S. House of Representatives passed
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H.R. 1281 by voice vote. The following day, the bill was received
in the U.S. Senate, read twice, and referred to the Senate Com-
mittee on the Judiciary.

H.R. 1995, the “Tulsa-Greenwood Race Riot Claims Accountability
Act of 2007”

Summary.—H.R. 1995 provides that any Greenwood, Oklahoma,
claimant (a survivor or descendant of victims of the Tulsa, Okla-
homa, Race Riot of 1921) who has not previously obtained a deter-
mination on the merits of a Greenwood claim may, in a civil action
commenced within five years after enactment of this Act, obtain
that determination.

Legislative History.—H.R. 1995, “Tulsa-Greenwood Race Riot
Claims Accountability Act of 2007,” was introduced by House Judi-
ciary Committee Chairman John Conyers, Jr. on April 23, 2007. On
April 24, 2007, the Subcommittee on the Constitution, Civil Rights
and Civil Liberties held a hearing on H.R. 1995. Testimony was re-
ceived from the following witnesses: John Hope Franklin Ph.D.,
James B. Duke Professor Emeritus of History, Duke University
School of Law; Alfred L. Brophy Ph.D., Professor of Law, Univer-
sity of Alabama School of Law; Olivia Hooker Ph.D., Professor of
Psychology (retired), Fordham University and Professor Charles
Ogletree, Jesse Climenko Professor of Law, Harvard Law School.

H.R. 2316, the “Honest Leadership and Open Government Act of
2007

Summary.—H.R. 2316 would have required registered lobbyists
to provide quarterly reports to the House clerk and secretary of the
Senate regarding the “bundled” contributions totaling more than
$5,000 in a quarter that they provide to a covered recipient.

Under the bill, bundled contributions include contributions that
are received by a registered lobbyist and forwarded to a covered re-
cipient, or contributions that are somehow credited or attributed to
a lobbyist through records, designations or other means of tracking,
such as placing the lobbyist’s name on a check’s memo line or using
another symbol. The bill’s definition of “covered recipients” applies
to federal candidates, federal officeholders, leadership political ac-
tion committees or political party committees.

The required reports would disclose the name of the lobbyist, the
name of his or her employer, and the name of the covered recipient
to whom the contributions were given, as well as the amount of the
contributions made or a good-faith estimate thereof. The report
would be due within 45 days of the end of the quarterly period.
These reports would not include certain information that is in-
cluded in other required disclosure reports.

The bill also required a lobbyist, within 25 days of the end of a
quarterly reporting period, to send a notification by certified mail
to a covered recipient outlining the information that will be in-
cluded in the lobbyists’ report, and the source of each contribution.
According to the committee report, this would allow the recipient
of bundled contributions to raise questions with the lobbyist, and
take appropriate action, before the lobbyist files his or her report
with Congress. As modified, the bill requires the statement to no-
tify the recipient that he or she has the right to respond in order
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to challenge or correct any information before the lobbyist files the
disclosure report.

The bill also would have Members and senior staff from influ-
encing hiring decisions or practices of private entities for partisan
political gain. Violations can result in not only fines, but imprison-
ment for up to 15 years. The measure would have required the dis-
closure of lobbying activities by many coalitions, as well as the past
executive branch and congressional employment of registered lob-
byists. It would have required lobbyists to file more detailed re-
ports disclosing their contacts with Congress, as well as certifi-
cations that the lobbyist did not give a gift or pay for travel in vio-
lation of the rules. These reports were to be filed electronically and
more frequently, quarterly rather than semiannually, and then be
made available to the public for free over the Internet in a timely
fashion. Finally, the legislation provided for stronger enforcement.
This measure significantly increased the penalties for noncompli-
ance with Lobbying Disclosure Act requirements. Civil penalties
are increased from the current $50,000 per violation to $100,000,
and there are new criminal penalties for knowing, willful and cor-
rupt violations, with potential sentences of imprisonment up to 5
years.

Legislative History.—H.R. 2316 was introduced by Chairman
John Conyers, Jr. on May 15, 2007 and referred to the Committee
on the Judiciary, and in addition to the Committees on Rules, and
House Administration. A markup session was held on May 17,
2007. It was ordered reported, as amended by a voice vote. (H.
Rept. 110-161, Part I). It was placed on the Union Calendar, Cal-
endar No. 97. On May 27, 2007, it was considered, pursuant to a
rule (H. Res. 437). The following amendments were considered: H.
Amdt. 232, offered by Mr. Conyers. The amendment clarifies the
application of the bill’s provisions regarding the posting of financial
disclosure forms on the Internet. The Conyers amendment was
agreed to by voice vote. H. Amdt. 233, offered by Mr. Dreier. The
amendment requires that when Members and House employees
end their service in the House, they be given notice of the exact
dates in which their post-employment restrictions apply and also
requires that that information be made available on the Internet.
The Dreier amendment was agreed to by voice vote. H. Amdt. 234,
offered by Mr. Conyers. Amendment sought to place a one-year ban
on flag and general officers of the Armed Services from receiving
compensation from any company that does greater than $50 million
in business with the Department of Defense. The Conyers amend-
ment passed by voice vote, and Mr. Smith of Texas demanded a re-
corded vote. The amendment subsequently failed by recorded vote:
152-271, 1 Present (Roll No. 421). H. Amdt. 235 offered by Mr.
Castle. An amendment stating that it is the sense of Congress that
the use of a family relationship by a lobbyist who is an immediate
family member of a Member of Congress to gain special advantages
over other lobbyists is inappropriate. The Castle amendment was
agreed to by voice vote. H. Amdt. 236 offered by Mr. Cardoza. The
amendment gives judges the discretion to increase the sentence for
public officials convicted of bribery, fraud, extortion or theft of pub-
lic funds greater than $10,000. The Cardoza amendment was
agreed to by voice vote. Mr. Chabot moved to recommit with in-
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structions to Judiciary to require the bill to be reported back to the
House with amendments to limit gifts to Members, Officers, and
Employees of the House from State and local governments. The mo-
tion to recommit with instructions Agreed to by recorded vote: 346—
71, 2 Present (Roll No. 422). The bill passed the House by a re-
corded vote: 396—22, 1 Present (Roll No. 423). The bill was received
in the Senate. It was placed on Senate Legislative Calendar under
General Orders. Calendar No. 182. See S. 1 for further action.

H.R. 2317, the “Lobbying Transparency Act of 2007”

Summary.—H.R. 2317 required the quarterly disclosure of cam-
paign contributions that are “bundled” by lobbyists. Under the bill,
lobbyists would have been required to provide such information in
the quarterly reports that would be filed with congressional offi-
cials.

Legislative History.—Rep. Chris Van Hollen (D-MD) introduced
H.R. 2317 on May 15, 2007. On May 17, 2007, it was marked up
by the Judiciary Committee and ordered reported, as amended, by
a voice vote. H. Rept. 110-162. It was placed on the Union Cal-
endar, Calendar No. 98. On May 24, 2007 it was considered by the
House of Representatives. Ranking Minority Member Lamar Smith
(R-TX) moved to recommit with instructions to Judiciary to require
the bill to be reported back to the House with an amendment in-
serting a multicandidate political committee described the Federal
Election Campaign Act of 1971. The motion to recommit with in-
structions Agreed to by the Yeas and Nays: 228-192 (Roll No. 419).
The bill passed by the Yeas and Nays: 382-37 (Roll No. 420). On
June 4, 2007 it was placed on Senate Legislative Calendar under
General Orders. Calendar No. 183. See S. 1 for further action.

H.R. 2356, To amend title 4, United States Code, to encourage the
display of the flag of the United States on Father’s Day

Summary.—H.R. 2356 amends the Flag Code to add Father’s
Day, the third Sunday in June, to the official occasions for the dis-
play of the U.S. flag.

Legislative History.—H.R. 2356 was introduced on May 17, 2007,
by Rep. Scott of Georgia, and referred to the House Committee on
the Judiciary. It was referred to the Subcommittee on the Constitu-
tion, Civil Rights, and Civil Liberties on June 4, 2007. On June 11,
2007, Rep. Baldwin moved to suspend the rules and pass the bill.
The motion was agreed to by a roll call vote of 386-0 (Roll No.
448). On May 15, 2008, it passed Senate without amendment by
Unanimous Consent. The President signed it on June 3, 2008, and
it became Public Law No. 110-239.

H.R. 2826, To amend titles 28 and 10, United States Code, to re-
store habeas corpus for individuals detained by the United
States at Naval Station, Guantanamo Bay, Cuba, and for other
purposes

Summary.—Introduced by Representative Ike Skelton and Rep-
resentative John Conyers, Jr. on June 22, 2007 to restore habeas
corpus rights to enemy combatants detained at Guantanamo Bay.

Legislative History.—On September 6, 2007, the Subcommittee
met in open session and favorably reported H.R. 2826 by a roll call
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vote of 7 to 4. H.R. 2826 was forwarded to the Committee, but no
further action was taken during this Congress.

H.R. 3073, the “Pigford Claims Remedy Act of 2007”

Summary.—H.R. 3073 provides a mechanism for a determination
on the merits of the claims of persons who met the class criteria
in a civil action relating to racial discrimination by the Department
of Agriculture but who were denied that determination. For the
purposes of the legislation, a “Pigford claimant” was defined as an
individual who previously submitted a late-filing request under the
consent decree in the case of Pigford v. Glickman (1999); and
“Pigford claim” as a discrimination complaint as defined and docu-
mented by such consent decree. The legislation also directs the Sec-
retary of Agriculture to provide a claimant with a report on farm
credit loans made within the claimant’s county or adjacent county
during a specified period which shall contain information on all ac-
cepted applicants (but without any personally identifiable informa-
tion), including: (1) the applicant’s race; (2) the application and
loan decision dates; and (3) the location of the office making the
loan decision.

Legislative History.—H.R. 3073, the “Pigford Claims Remedy Act
of 2007,” was introduced by House Judiciary Committee Chairman
John Conyers, Jr. on July 18, 2007 and referred jointly to the Com-
mittee on the Judiciary and the Committee on Agriculture. The leg-
islation was the follow-up product of a hearing held on June 21,
2007, on H.R. 558, the “African-American Farmers Benefits Relief
Act of 2007” and H.R. 899, the “Pigford Claims Remedy Act of
2007.” On dJuly 17, 2007, the Subcommittee on the Constitution,
Civil Rights and Civil Liberties met in open session and ordered fa-
vorably reported the bill H.R. 3073, without amendment, by voice
vote. The Pigford Claims Remedy Act was enacted as Section 14012
of H.R. 2419, the “Food, Conservation, and Energy Act of 2008,”
Public Law No. 110-234, on May 22, 2008, following an initial veto
by President Bush.

H.R. 3189, the “National Security Letters Reform Act of 2007”
(April 15, 2008)

Summary.—The September 11, 2001 attacks prompted a review
of the law enforcement and intelligence tools which were designed
to detect and prevent terrorist attacks. Specifically, the Adminis-
tration expressed concern about the delays in effectuating the prep-
aration and ultimate dissemination of NSLs.213 The PATRIOT Act
substantially expanded the FBI’s preexisting authority to obtain in-
formation through NSLs by amending three of the four existing
NSL statutes and adding a fifth.214 In each of the three NSL stat-
utes available exclusively to the FBI—the ECPA, RFPA, and
FCRA—Section 505 of the PATRIOT Act broadened the previously
more rigorous FBI authority in four major areas.

213 Hearing Before the H. Comm. On the Judiciary, 107th Cong. 57-58 (2001) (Administra-
tion’s Draft of Anti-Terrorism Act of 2001).

214 Charles Doyle, National Security Letters in Foreign Intelligence Investigations: Legal
Background and Recent Amendments, CRS Report, March 17, 2006, at 4 [hereinafter Doyle CRS
Report].



100

The PATRIOT Act: (1) eliminated the requirement that the infor-
mation sought by a NSL must pertain to a foreign power or an
agent of a foreign power, and instead substituted the lower thresh-
old that the information requested be relevant to or sought for an
authorized investigation to protect against international terrorism
or espionage; (2) expanded the FBI issuing authority beyond FBI
headquarters officials to include the heads of FBI field offices (i.e.,
Special Agents in Charge); (3) added the caveat that no such inves-
tigation of an American can be predicated exclusively on the basis
of activities protected by the First Amendment; and (4) permitted
NSLs to obtain information from communications providers, finan-
cial institutions, and consumer credit agencies about persons other
than the subjects of FBI national security investigations so long as
the requested information is relevant to an authorized investiga-
tion.215 Similarly, subsection 358(g) of the Act amended the FCRA
to add a fifth and final NSL, which, notably, allowed any federal
government agency (not merely the FBI) investigating or analyzing
international terrorism to obtain a consumer’s full credit report.216

H.R. 3189, the “NSL Reform Act,” would remedy the deficiencies
in issuing and using NSLs. Specifically, the legislation would ad-
dress: the documentation of deficient process by FBI agents issuing
national security letters and utilizing their results; the broad scope
of national security letters, lack of transparency in their issuance,
and the problems raised by gag orders and use of information that
are authorized under existing law; the need for statutory safe-
guards and judicial review; and the protections of constitutional
rights and personal privacy, while permitting appropriate federal
investigations of threats to national security.

The Justice Department’s Office of the Inspector General (OIG)
issued a report, “A Review of the FBI’s Use of National Security
Letters: Assessment of Corrective Actions and Examination of NSL
Usage in 2006 which raised concerns regarding the manner in
which our government agencies approach the investigations of indi-
viduals. The Report released in March 2007 revealed that the FBI
has reported inaccurate and incomplete data to Congress. It further
exposed that the FBI had engaged in improper methods to acquire
data on individuals. Moreover, the Report indicated that even infor-
mation about individuals who are irrelevant to terrorism investiga-
tions is nonetheless indefinitely retained and never purged from
FBI database systems.

At an April 15, 2007 legislative hearing on H.R. 3189 before the
Subcommittee on Constitution, Civil Rights and Civil Liberties of
the House Judiciary Committee, Inspector General Glenn Fine tes-
tified on the findings and recommendations included in the recent
2008 released report.

On April 15, 2008, the Subcommittee held a hearing on the use
of National Security Letters by the FBI. Mr. Glenn Fine, Justice
Department Inspector General; Ms. Valerie Caproni, FBI General
Counsel; Jameel Jaffer, director of the ACLU’s National Security

215P 1. 107-56, § 505, 115 Stat. 365—-66 (2001).

216 P 1. 107-56, §358(g), 115 Stat. 327 (2001). Prior to this amendment, the FBI could use
FCRA NSLs only to obtain basic financial institution and consumer-identifying information
about the person’s bank accounts, places of employment, and addresses. See 15 U.S.C. 1681u
(2000).
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Project; Bruce Fein, adjunct scholar with the American Enterprise
Institute, resident scholar at the Heritage Foundation, lecturer at
the Brookings Institution, and adjunct professor at George Wash-
ington University; Michael Woods, former chief of the FBI's Na-
tional Security Unit (1997-2002); and David Kris, former Associate
Deputy Attorney General (2000-2003) and currently an adjunct
professor at Georgetown University Law Center.

In this hearing, the subcommittee explored the need to revise
and improve the FBI's use of national security letters (NSLs), in
light of the abuses documented in the 2007 and 2008 Justice De-
partment’s Inspector General’s Reports regarding NSLs. H.R. 3189,
introduced by Representative Jerrold Nadler, was a potential legis-
lative solution, which would incorporate the pre-PATRIOT Act NSL
issuance standard requiring “specific and articulable facts giving
reason to believe that the information or records sought . . . pertain
to a foreign power or agent of a foreign power,”; provide the recipi-
ent of an NSL the right to challenge the NSL and its nondisclosure
requirement; provide a cause of action to any person aggrieved by
the illegal provision of records pertaining to that person as a result
of an NSL issued contrary to law; place a time limit on an NSL
gag order and allow for a court approved extension; and provide for
minimization procedures to ensure that information obtained pur-
suant to an NSL regarding persons who are no longer of interest
in an authorized investigation is destroyed.

Legislative History.—On June 24, 2008, the Subcommittee met in
open session and favorably reported H.R. 3189 by a roll call vote
of 7 to 3. The Subcommittee forwarded H.R. 3189 to the Com-
mittee, but no further action was taken during the 100th Congress.

H.R. 3195, the “ADA Amendments Act of 2008”

Summary.—H.R. 3195, the ADA Amendments Act of 2008
amends the definition of disability in the Americans with Disabil-
ities Act of 1990 (ADA), Pub. L. No. 101-386 (1990), 42 U.S.C.
§§12101-12213, and provides related rules of construction for ap-
plying the amended definition. The bill restores protection for the
broad range of individuals with disabilities as originally envisioned
by Congress by responding to the Supreme Court’s narrow inter-
pretation of the definition of disability. Through its decisions, the
Supreme Court has prevented individuals that Congress unques-
tionably intended to cover from qualifying as disabled and entitled
to protection under the ADA, thus barring these individuals from
ever getting the chance to prove their case of unlawful disability
discrimination. H.R. 3195 restores Congressional intent by prohib-
iting consideration of mitigating measures that help control or less-
en the impact of an impairment when determining whether an im-
pairment is sufficiently limiting to qualify as a disability. It also re-
duces the burden of establishing that an impairment qualifies as
a disability by defining terms in the definition that have proven
most troubling for the courts. H.R. 3195 requires a broad construc-
tion of the definition of disability and clarifies agency authority to
promulgate regulations.

Legislative History.—H.R. 3195 was introduced by House Major-
ity Leader Steny H. Hoyer (D-MD) and Representative F. James
Sensenbrenner, Jr. (R—-WI) on July 26, 2007. The Subcommittee on
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the Constitution, Civil Rights, and Civil Liberties held a hearing on
the legislation on October 4, 2007, at which the following witnesses
testified: Majority Leader Steny H. Hoyer; Cheryl Sensenbrenner,
Chair, American Association of People with Disabilities; Stephen C.
Orr, plaintiff in Orr v. Wal-Mart; Michael C. Collins, Executive Di-
rector, National Council on Disability; Lawrence Z. Lorber, U.S.
Chamber of Commerce; Chai R. Feldblum, Professor, Georgetown
University Law Center. On June 18, 2008, H.R. 3195 was ordered
reported (as amended) by the House Judiciary Committee by a roll
call vote of 27 to 0. On June 25, 2008, the House passed H.R. 3195
by a roll call vote of 402-17. On September 11, 2008, the Senate
passed by unanimous consent S. 3406, a similar measure that was
introduced on dJuly 31, 2008 by Tom Harkin (D-IA). S. 3406 re-
tained most of the language of H.R. 3195 but differed in its treat-
ment of the term “substantially limits” in the ADA’s definition of
disability. H.R. 3195 redefined “substantially limits” as “materially
restricts” to set a lower standard for qualifying as disabled; S. 3406
retained the term “substantially limits” but, through findings and
statutory rules of construction, set a lower standard that, like H.R.
3195, makes it easier to qualify as disabled. Thus, while the lan-
guage of the two bills differed, Congressional intent and the result
achieved by both bills was the same. On September 17, 2008, the
House passed by voice vote S. 3406, which became Public Law No.
110-325 on September 25, 2008.

H.R. 3685, the Employment Non-Discrimination Act of 2007

Summary—Millions of gay, lesbian, bisexual, and heterosexual
Americans can be fired from their jobs, refused work, paid less and
otherwise subjected to employment discrimination because of their
actual or perceived sexual orientation with no recourse under Fed-
eral law. Currently, it is legal in 30 states to fire someone based
on their sexual orientation.

Workplace discrimination based on sexual orientation, affecting
heterosexual, as well as gay, lesbian, bisexual, and transgender
Americans, has been widespread and well-documented over the
years. The Employment Non-Discrimination Act protects all Ameri-
cans who are or may be perceived to be gay, lesbian, or bisexual
by making it illegal to fire, refuse to hire, refuse to promote em-
ployees based on notions of a person’s sexual orientation. Further-
more, employers are prohibited from requiring gay, lesbian, or bi-
sexual employees to work in a discriminatorily hostile or abusive
environment.

Specifically, ENDA extends Federal employment protections to
gay, lesbian, or bisexual workers similar to those protections pro-
vided to a person based on race, religion, sex, national origin, age
or disability. The Act prohibits an employer from using an individ-
ual’s sexual orientation as the basis for employment decisions, such
as hiring, firing, promotion or compensation. ENDA also creates a
cause of action for any individual—whether actually homosexual or
heterosexual—who is discriminated against because that individual
is ‘perceived’ as homosexual due to the fact that the individual does
not conform to the sex or gender stereotypes associated with that
individual’s sex. Furthermore, ENDA provides for the similar pro-
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cedures, while giving somewhat more limited remedies as those
under Title VII of the Civil Rights Act of 1964.

Legislative History.—H.R. 3685 was introduced by Rep. Frank on
September 27, 2007, and referred to the Committee on Education
and Labor, the Committee on House Administration, the Com-
mittee on Oversight and Government Reform, and the Committee
on the Judiciary. The Committee on Education and Labor reported
the bill on October 22, 2007 (H. Rept. 110-406, Part I). The Com-
mittee on House Administration, the Committee on Oversight and
Government Reform, and the Committee on Judiciary were dis-
charged.

The House considered H.R. 3685 on November 7, 2007. The
House considered the following amendments:

H. Amdt. 882 offered by Rep. George Miller, providing explicitly
that any religious corporation, school, association or society that is
exempt under either Section 702(a) or 703(e)(2) of Title VII's reli-
gious exemptions is exempt under END; it clarifies that the scope
of Title VII’s exemption is exactly the scope of ENDA’s exemption
and clarifying that ENDA does not alter the Defense of Marriage
Act (DOMA) in any way. It strikes language referencing “a same-
sex couple who are not married” in the Employee Benefits section
of ENDA. It also inserts language clarifying that the term “mar-
ried” has the meaning given such term in DOMA, directly incor-
porating DOMA’s definition of marriage. The Miller amendment
was agreed to by recorded vote: 402—-25 (Roll No. 1054).

H. Amdt. 883, offered by Rep. Souder, to strike paragraph (3) of
section 8(a), which prohibits employers from conditioning employ-
ment on a person being married or being eligible to be married.
The Souder amendment was agreed to by recorded vote: 325-101
(Roll No. 1055).

H. Amdt. 884, offered by Rep. Baldwin, to expand ENDA’s pro-
tections to persons discriminated against based on gender identity,
defined as the gender-related identity, appearance, or mannerisms
or other gender-related characteristics of an individual, with or
without regard to the individual’s designated sex at birth, including
language concerning shared facilities, dress, and grooming stand-
ards, as well as a paragraph stating that the construction of addi-
tional facilities are not required. By unanimous consent, the Bald-
win amendment was withdrawn.

Rep. Forbes moved to recommit with instructions to Education
and Labor. The instructions contained in the motion seek to re-
quire the bill to be reported back to the House with an amendment
to add at the end of section 8(c) that “nothing in this Act may be
construed to modify, limit, restrict, or in any way overturn any
State or Federal definition of marriage as between one man and
one woman, including the use of this Act as a legal predicate in liti-
gation on the issue of marriage.” The motion to recommit with in-
structions failed by the Yeas and Nays: 198-222 (Roll No. 1056).

The bill passed by the Yeas and Nays: 235-184 (Roll No. 1057).
On November 13, 2007 it was placed on Senate Legislative Cal-
endar under General Orders. Calendar No. 479. No further action
was taken.
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H.R. 3773, the “Responsible Electronic Surveillance That is QOuver-
seen, Reviewed, and Effective Act of 2007 (the RESTORE Act
of 2007)”

Summary.—The purpose of H.R. 3773 was to provide a mecha-
nism, through December 2009, to conduct foreign electronic surveil-
lance for the purpose of defense against terrorism and other na-
tional security threats, without the need for individual warrants for
overseas targets, while protecting the civil liberties of Americans
whose communications may be intercepted in the process. It would
also require increased accountability through data collection, audit-
ing, and mandatory reporting to Congress. And it would provide
additional resources for the National Security Agency and Depart-
ment of Justice to ensure that there are no backlogs of critical in-
telligence gathering. It removed any ‘foreign-to-foreign’ ambiguity
by making it clear that purely foreign communications do not re-
quire a court order even when they transit the U.S. or the acquisi-
tion is in the United States as a result of changes in communica-
tions technology since FISA was first enacted. The RESTORE Act
specifically prevented the extension of any Fourth Amendment or
statutory protections to overseas targets such as Osama Bin Laden
or other members of terrorist organizations.

Legislative History.—Chairman John Conyers, Jr. introduced
H.R. 3773 on October 9, 2007 and referred to the Committee on the
Judiciary, and to the Permanent Select Committee on Intelligence.
On October 10, 2007, the Judiciary Committee held a mark-up ses-
sion and ordered the bill reported, as amended, by a roll call vote
of 20-14. (H. Rept. 110-373, Part I). The Committee on Intelligence
reported the bill, as amended the same day. (H. Rept. 110-373,
Part II). The bill was considered by the House on November 15,
2007. Rep. Lamar Smith moved to recommit to the Judiciary Com-
mittee with instructions to amend the bill and report it back to the
House “promptly.” The motion to recommit with instructions failed
by the Yeas and Nays: 194222 (Roll No. 1119). The bill passed by
recorded vote: 227-189 (Roll No. 1120). It was received in the Sen-
ate. Read twice. Placed on Senate Legislative Calendar under Gen-
eral Orders. Calendar No. 517. On February 12, 2008, the Senate
struck all after the Enacting Clause and substituted the language
of S. 2248 as amended. It passed the Senate with an amendment
by Unanimous Consent. No further action was taken.

H.R. 5038, the “Caging Prohibition Act of 2008”

Summary.—H.R. 5038, the “Caging Prohibition Act of 2008” was
introduced by Representative John Conyers, Jr. to prohibit the per-
nicious practice of voter caging that has been used to prevent or
discourage eligible voters from casting their vote on Election Day
and having that vote counted. H.R. 5038 clearly defines and crim-
inalizes voter caging and other questionable challenges intended to
disqualify eligible voters and requires persons other than election
officials to base voter challenges on first hand knowledge.

Legislative History.—Representative John Conyers, Jr. intro-
duced H.R. 5038 on January 17, 2008, and the bill was referred to
the Committee on the Judiciary. On February 4, 2008, H.R. 5038
was referred to the Subcommittee on the Constitution, Civil Rights,
and Civil Liberties and the Subcommittee on Crime, Terrorism,
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and Homeland Security. On July 24, 2008, the issue of caging was
examined at a Subcommittee on the Constitution, Civil Rights, and
Civil Liberties hearing entitled “Lessons Learned from the 2004
Presidential Elections. Hearing witnesses were J. Kenneth
Blackwell, Ronald Reagan Distinguished Fellow, The Buckeye In-
stitute for Public Policy Solutions; Dan Tokaji, Associate Professor
of Law & Associate Director, Election Law, Ohio State University,
Michael E. Moritz College of Law; Cleta Mitchell, Partner, Foley &
Lardner LLP; Gilda Daniels, Assistant Professor of Law, University
of Baltimore School of Law; Hans Von Spakovsky, Visiting Scholar,
The Heritage Foundation; and J. Gerald Hebert, Executive Director
& Director of Litigation, The Campaign Legal Center. There was
no further action on H.R. 5038 in the Committee on the Judiciary
or U.S. House of Representatives.

H.R. 5607, the “State Secret Protection Act of 2008”

Summary.—H.R. 5607, the State Secret Protection Act of 2008,
codifies the common law state secret privilege and provides uni-
form standards and procedures for courts to apply when consid-
ering governmental claims of state secret privilege in civil litiga-
tion. H.R. 5607 responds to concerns that the courts have failed to
apply consistent standards and have been reluctant to test govern-
ment claims of secrecy, often failing to examine the evidence that
the government seeks to withhold or deferring to government as-
sertions of harm and, as a result, dismissing cases prematurely and
unfairly. Modeled on the Classified Information Procedures Act—
legislation passed by Congress in 1980 to govern court handling of
secret information in criminal cases—but adjusted for civil litiga-
tion, H.R. 5607 protects legitimate secrets from harmful disclosure
while preventing abuse and maximizing the ability of litigants to
achieve justice in the courts.

Legislative History.—On January 29, 2008, the Subcommittee on
Constitution, Civil Rights, and Civil Liberties held an oversight
hearing on reform of the state secrets privilege, at which the fol-
lowing witnesses testified: H. Thomas Wells, Jr., President-Elect,
American Bar Association; Judith Loether, daughter of one of the
victims of the plane crash at issue in U.S. v. Reynolds; Hon. Patri-
cia Wald, retired Chief Judge for the U.S. Court of Appeals for the
D.C. Circuit; Patrick Philbin, partner at Kirkland & Ellis; and
Kevin Bankston, Senior Attorney, Electronic Frontier Foundation.
Based on the findings of this hearing, Rep. Nadler (D-NY) intro-
duced H.R. 5607 on March 13, 2008. On July 31, 2008, the Sub-
committee on Constitution, Civil Rights, and Civil Liberties held a
legislative hearing on H.R. 5607, at which the following witnesses
testified: Meredith Fuchs, General Counsel, National Security Ar-
chives; Steven Shapiro, Legal Director, American Civil Liberties
Union; Michael A. Vatis, partner, Steptoe & Johnson, LLP; Bruce
Fein, Chairman, The American Freedom Agenda. Letters in sup-
port of H.R. 5607 were submitted by Hon. William S. Sessions, re-
tired Chief Judge of the U.S. District court for the Western District
of Texas and former Director of the FBI; Hon. Patricia Wald, re-
tired Chief Judge for the U.S. Court of Appeals for the D.C. Circuit;
The Constitution Project; Human Rights First; Common Cause;
and Public Citizen. On September 18, 2008, the Subcommittee on
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Constitution, Civil Rights, and Civil Liberties reported the bill re-
ported favorably (as amended) to the House Judiciary Committee
by a roll call vote of 6-3.

S. 1, the “Honest Leadership and Open Government Act of 2007”

Summary.—Responding to concerns about the role of money in
politics, the Congress enacted legislation addressing a variety of
issues. S. 1, the final bill signed into law, contained the following
changes: it requires campaign committees to disclose “bundled”
contributions by lobbyists in excess of $15,000 in a six-month pe-
riod. The disclosure would be available on a publicly accessible Web
site of the Federal Election Commission. The measure extends to
two years, for the Senate only, the “cooling off” period in which
senators may not lobby after leaving office, while maintaining the
current one-year period for the House. It requires quarterly, rather
than semi-annual, reports from lobbyists on their lobbying activi-
ties, while requiring twice-yearly reports on certain contributions
made by lobbyists to campaign committees, events honoring mem-
bers, presidential libraries, and for certain other purposes. The
measure also denies congressional pensions to members convicted
of certain felonies committed after enactment of this measure. The
bill makes changes to House and Senate rules to impose new ear-
mark disclosure requirements in the Senate, and to bar members
of both chambers from negotiating for post-congressional employ-
ment unless such negotiations are disclosed to the respective ethics
committees.

Legislative History.—S. 1 was introduced by Sen. Harry Reid on
January 4, 2007. It passed the Senate, as amended, on January 18,
2007, by a roll call vote of 96-2 (Roll No. 19). It passed the House
on July 31, 2007, on a motion to suspend the rules and pass, as
amended, by a roll call vote of 411-8 (Roll No. 763). On August 2,
2007, the Senate agreed to House amendment by Yea-Nay Vote.
83-14 (Roll No. 294). It was signed by the President on September
14, 2007, and became Public Law No. 110-81. The House of Rep-
resentatives also considered two other ethics reform bills, H.R.
2316, the “Honest Leadership and Open Government Act of 2007,”
and H.R. 2317, the “Lobbying Transparency Act of 2007.”

On March 1, 2007, the Subcommittee on the Constitution, Civil
Rights, and Civil Liberties held a hearing on “S. 1, the Senate Ap-
proach to Lobbying Reform.” Testifying before the Subcommittee
were Sarah Dufendach, Chief of Legislative Affairs, Common
Cause; Kenneth A. Gross, Skadden, Arps, Slate, Meagher & Flom
LLP; Thomas E. Mann, Senior Fellow, Governance Studies, The
Brookings Institution; and Bradley A. Smith, Professor of Law,
Capital University Law School.

Ms. Dufendach argued for an increased “cooling off period” of
from the existing one to two years, and in favor of a provision that
would require disclosure by a lobbying firm or a firm that does not

resently file federal lobbying reports but that earns at least
5100,000 a quarter to engage in paid efforts to stimulate Astroturf
lobbying. She also urged the establishment of an independent eth-
ics office for Congress.

Mr. Gross argued that the bundling provision should be drafted
so it is limited to contributions physically handled by a lobbyist or
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those forwarded to a campaign in coded envelopes, as is currently
required under Federal Election Commission rules. He also argued
in favor of a narrowed “astroturf” provision, and against a broader
restriction on post-employment lobbying.

Mr. Mann testified in support of new “bundling” disclosure provi-
sions, disclosure requirements for “astroturf,” or professional grass-
roots lobbying, and broader post-employment restrictions on mem-
bers and senior staff.

Prof. Smith expressed reservations about the constitutionality of
the “astroturf” provisions in the Senate bill, and concerns about the
vagueness of the “bundling” provisions. He also testified in support
of earmark reform.

S. 188—A bill to revise the short title of the Fannie Lou Hamer,
Rosa Parks, and Coretta Scott King Voting Rights Act Reau-
thorization and Amendments Act of 2006

Summary.—S. 188 amends the Fannie Lou Hamer, Rosa Parks,
and Coretta Scott King Voting Rights Act Reauthorization and
Amendments Act of 2006 to change the short title to the Fannie
Lou Hamer, Rosa Parks, Coretta Scott King, Cesar E. Chavez, Bar-
bara C. Jordan, William C. Velasquez, and Dr. Hector P. Garcia
Voting Rights Act Reauthorization and Amendments Act of 2006.

Legislative History.—S. 188, “A bill to revise the short title of the
Fannie Lou Hamer, Rosa Parks, and Coretta Scott King Voting
Rights Act Reauthorization and Amendments Act of 2006,” was in-
troduced by Senator Ken Salazar on January 4, 2007. The House
companion of the legislation, H.R. 745, was introduced by Judiciary
Committee member Sheila Jackson-Lee on January 31, 2007. On
February 2, 2007, the Senate Judiciary Committee ordered S. 188
to be reported with amendments favorably. On February 15, 2007,
S. 188 passed the Senate, with amendments, by unanimous con-
sent. On June 17, 2008, Representative Jackson-Lee moved that
the House suspend the rules and pass S. 188, where after the bill
was agreed to by voice vote. On July 1, 2008, S. 188 was signed
by President and became Public Law No. 110-258.

Resolution Authorizing the Chairman of the Committee on the Judi-
ciary to Issue a Subpoena to J. Kenneth Blackwell

On Tuesday, February 26, 2008, the Subcommittee on the Con-
stitution, Civil Rights and Civil Liberties met for the purpose of
considering whether to authorize the Chairman of the Committee
to issue a subpoena to former Ohio Secretary of State J. Kenneth
Blackwell. The Subcommittee sought Mr. Blackwell’s testimony as
part of its ongoing oversight of voting rights enforcement by the
U.S. Department of Justice. While serving as Secretary of State,
Mr. Blackwell simultaneously served as co-chair of the Bush-Che-
ney Ohio reelection campaign in 2004, and campaigned for office
himself when he ran as Republican candidate for governor of Ohio
in 2006. His conduct during the 2004 election was the subject of
a 102-page report on vote suppression produced in 2005 by the
Democratic staff of the House Judiciary Committee.217 As the chief

217 Preserving Democracy: What Went Wrong in Ohio (Status Report of the House Judiciary
Committee Democratic Staff) (Jan. 5, 2005).



108

election officer during an election in which serious concerns regard-
ing vote suppression have been raised, the Committee believed Mr.
Blackwell’s testimony was important to its ongoing oversight of vot-
ing rights enforcement and vote suppression.

Resolution Authorizing the Chairman of the Committee on the Judi-
ciary to Issue a Subpoena to David Addington

On May 6, 2008, the Subcommittee met and by a voice vote au-
thorized the full Committee Chairman to issue a subpoena to the
Chief of Staff to the Vice President, David Addington. This sub-
poena was issued on May 7, 2008, and compelled Mr. Addington’s
testimony on June 26, 2008.218

Resolution Authorizing the Chairman of the Committee on the Judi-
ciary to issue a Subpoena to Douglas Feith

On June 24, 2008, the Subcommittee met and by a bipartisan
vote of 9-3 authorized the full Committee Chairman to issue a sub-
poena to former Undersecretary of Defense Douglas Feith. This
subpoena was issued on July 10, 2008, and compelled Mr. Feith’s
testimony on July 15, 2008.

Resolution Authorizing the Chairman of the Committee on the Judi-
ciary to Issue a Subpoena to Christopher Coates

On July 31, 2008, the Subcommittee on the Constitution, Civil
Rights, and Civil Liberties met for the purpose of considering
whether to authorize the issuance of a subpoena to Christopher
Coates, Voting Section Chief, Department of Justice, Civil Rights
Division. The Subcommittee sought Mr. Coates testimony as part
of its ongoing oversight of voting rights enforcement by the U.S.
Department of Justice. While states have primary authority for
conducting elections, the Department of Justice Civil Rights Divi-
sion’s Voting Section should play a significant role in ensuring a
fair election in 2008 through its enforcement of voting rights laws.
Given the controversy surrounding the last two presidential elec-
tions in 2000 and 2004, the Subcommittee felt it was important for
Mr. Coates to appear to explain how the Department of Justice
(DOJ) plans to implement its legislative mandate during the 2008
Presidential election to prevent voting rights problems and ensure
a fair election.

H. Con. Res. 44, Honoring and praising the National Association
for the Advancement of Colored People on the occasion of its
98th anniversary

Summary.—H. Con. Res. 44 was introduced by Representative Al
Green to commemorate the 98th anniversary of the founding of the
National Association for the Advancement of Colored People
(NAACP). The NAACP is this nation’s oldest and largest civil
rights organization. The NAACP was founded on February 12, 1909
by Ida Wells-Barnett, W.E.B. DuBois, Henry Moscowitz, Mary
White Ovington, Oswald Garrison Villiard, and William English
Walling. Since its inception, the NAACP has united students, la-
borers, professionals, scholars, officials, and others of all races to

218 See May 7, 2008, Letter from Hon. John Conyers, Jr. to Mr. David S. Addington.
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advance its vision of “a society in which all individuals have equal
rights and there is no racial hatred or racial discrimination.”

Legislative History.—Representative Al Green introduced H. Con.
Res. 44 on January 24, 2007, and the bill was referred to the Com-
mittee on the Judiciary. On February 12, 2007, Representative
Howard Berman moved to suspend the rules and the resolution
passed the U.S. House of Representatives by voice vote. The fol-
lowing day, the bill was received in the U.S. Senate and referred
to the Senate Committee on the Judiciary. On March 1, 2007, the
Senate Committee on the Judiciary reported H. Con. Res. 44 with-
out amendment and with a preamble. On March 26, 2007, the reso-
lution was agreed to without amendment and with a preamble by
unanimous consent in the U.S. Senate.

H. Con. Res. 289, Honoring and praising the National Association
for the Advancement of Colored People on the occasion of its
99th anniversary

Summary.—H. Con. Res. 289 was introduced by Representative
Al Green to commemorate the 99th anniversary of the founding of
the National Association for the Advancement of Colored People
(NAACP). The NAACP is this nation’s oldest and largest civil
rights organization. The NAACP was founded on February 12, 1909
by Ida Wells-Barnett, W.E.B. DuBois, Henry Moscowitz, Mary
White Ovington, Oswald Garrison Villiard, and William English
Walling. Since its inception, the NAACP has united students, la-
borers, professionals, scholars, officials, and others of all races to
advance its vision of “a society in which all individuals have equal
rights and there is no racial hatred or racial discrimination.”

Legislative History.—Representative Al Green introduced H. Con.
Res. 44 on February 7, 2008, and the bill was referred to the Com-
mittee on the Judiciary. On February 13, 2008, Representative
Steve Cohen moved to suspend the rules and on February 14, 2008,
the resolution passed the U.S. House of Representatives by a roll
call vote of 403-0. On February 25, 2008, the bill was received in
the U.S. Senate and referred to the Senate Committee on the Judi-
ciary. On March 5, 2008, the Senate Committee on the Judiciary
discharged H. Con. Res. 289 and the U.S. Senate agreed to H. Con.
Res. 289 without amendment and with a preamble by unanimous
consent.

H. Con. Res. 381, Honoring and recognizing the dedication and
achievements of Thurgood Marshall on the 100th anniversary
of his birth

Summary.—H. Con. Res. 381 was introduced by Representative
Donald Payne to commemorate Thurgood Marshall’s significant
contributions and accomplishments in the field of law on the 110th
anniversary of his birth, July 2, 1908. Marshall challenged the sep-
arate but equal status quo in his capacity as Legal Director of the
National Association for the Advancement of Colored People
(NAACP) from 1940 through 1967, winning 29 out of 32 cases be-
fore the Supreme Court, the most Supreme Court cases won by any
attorney. As a judge on the U.S. Court of Appeals for the Second
Circuit in 1961, Marshall authored 112 opinions between 1961 and
1965, with not one of them being overturned. Marshall served as
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the first African American Solicitor General from 1965 until 1967.
From 1967 until 1991, Marshall was appointed to the U.S. Su-
preme Court, making him the first African American Supreme
Court Justice.

Legislative History.—Representative Payne introduced H. Con.
Res. 381 on June 24, 2008, and the bill was referred to the Com-
mittee on the Judiciary. On July 14, 2008, Representative Adam
Schiff moved to suspend the rules and the resolution passed the
U.S. House of Representatives by voice vote. On July 16, 2008, the
resolution was agreed to without amendment and with a preamble
by unanimous consent in the U.S. Senate.

H. Res. 149, Supporting the goals of International Women’s Day

Summary.—H. Res. 149 states that the House of Representatives
(1) supports the goals of International Women’s Day; (2) recognizes
and honors the women in the United States and in other countries
who have fought and continue to struggle for equality in the face
of adversity; (3) reaffirms its commitment to ending discrimination
and violence against women and girls, to ensuring the safety and
welfare of women and girls, and to pursuing policies that guarantee
the basic human rights of women and girls both in the United
States and in other countries; and (4) encourages the President
to—(A) reaffirm his commitment to pursue policies to protect fun-
damental human rights and civil liberties, particularly those of
women and girls; and (B) issue a proclamation calling upon the
people of the United States to observe International Women’s Day
with appropriate programs and activities.

Legislative History.—Rep. Janice Schakowsky introduced H. Res.
149 on February 8, 2007. On February 8, 2007 it was referred to
the Committee on Foreign Affairs and to the Committee on the Ju-
diciary. On February 15, 2007, the Committee on Foreign Affairs
reported it by a voice vote. On March 6, 2007 Rep. Watson moved
to suspend the rules and agree to the resolution. The motion to
suspend the rules was agreed to by a roll call vote of 403—0 (Roll
No. 122).

H. Res. 194, Apologizing for the enslavement and racial segregation
of African-Americans

Summary.—H. Res. 194 acknowledges that slavery is incompat-
ible with the basic principle recognized in the Declaration of Inde-
pendence that all men are created equal. The resolution also ac-
knowledges the fundamental injustice, cruelty, brutality, and inhu-
manity of slavery and Jim Crow. The resolution offers an apology
to African-Americans on behalf of the U.S. people for the wrongs
committed against them and their ancestors and commits to recti-
fying the lingering consequences of slavery and Jim Crow and to
stopping future human rights violations.

Legislative History.—H. Res. 194 was introduced by Judiciary
Committee Member Steve Cohen on February 27, 2007. On Decem-
ber 18, 2007, the Subcommittee on the Constitution, Civil Rights
and Civil Liberties held an oversight hearing on the Legacy of the
Trans-Atlantic Slave Trade, where the substance of the resolution
was discussed at length. Testimony was received from the following
witnesses: M. Thomas Shaw, Bishop, The Episcopal Diocese of
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Massachusetts; Kibibi Tyehimba, National Co-Chair, National Coa-
lition of Blacks for Reparations in America (N'COBRA); Stephan
Thernstrom, Winthrop Professor of History, Harvard University;
The Honorable JoAnn Watson, Council Member, Detroit City Coun-
cil; Professor Charles Ogletree, Jesse Climenko Professor of Law,
Harvard Law School; H. Thomas Wells, Jr., President-Elect, Amer-
ican Bar Association; Roger Clegg, President and General Counsel,
Center for Equal Opportunity and Eric Miller, Assistant Professor
of Law, Saint Louis University School of Law. On July 29, 2008,
H. Res. 194 was passed by the House by voice vote.

H. Res. 431, Recognizing the 40th anniversary of Loving v. Virginia
legalizing interracial marriage within the United States

Summary.—H. Res. 431 was introduced by Representative
Tammy Baldwin to recognize the 40th anniversary of the decision
in the case Loving v. Virginia (388 U.S. 1 (1967)), which legalized
interracial marriage within the United States. On June 12, 1967,
in a unanimous decision, the Supreme Court struck down Vir-
ginia’s statute forbidding white and black persons from marrying
persons of another race. The convictions of Mildred Jeter and Rich-
ard Perry Loving, the interracial Virginia couple who challenged
the law, were overturned. Writing for the Court, Chief Justice Earl
Warren conveyed that “the Fourteenth Amendment requires that
the freedom of choice to marry not be restricted by invidious racial
discriminations.”

Legislative History.—Representative Baldwin introduced H. Res.
431 on May 23, 2007, and the bill was referred to the Committee
on the Judiciary. On June 11, 2007, Representative Baldwin moved
to suspend the rules and the resolution passed the U.S. House of
Representatives by voice vote.

H. Res. 668, Recognizing the 50th anniversary of the September 25,
1957, desegregation of Little Rock Central High School by the
Little Rock Nine

Summary.—H. Res. 668 was introduced by Representative John
Conyers, Jr. to commemorate the 50th anniversary of the desegre-
gation of Little Rock Central High School by the Little Rock Nine
on September 25, 1957. Three years after the 1954 Brown v. Board
decision (347 U.S. 483), the promise of equality within education
had not been realized by the Little Rock Nine. In pursuit of that
promise, the Little Rock Nine—Minnijean Brown, Elizabeth
Eckford, Ernest Green, Thelma Mothershed, Melba Pattillo, Gloria
Ray, Terrence Roberts, Jefferson Thomas, and Carlotta Walls—at-
tempted to integrate Little Rock Central High. Despite death
threats, verbal and physical assaults, school closings, and other ad-
versities, the Little Rock Nine successfully integrated Little Rock
Central High School on September 25, 1957.

Legislative History.—Representative Conyers introduced H. Res.
668 on September 20, 2007, and the bill was referred to the Com-
mittee on the Judiciary. On September 24, 2007, Chairman Con-
yers moved to suspend the rules and the resolution passed the U.S.
House of Representatives by a roll call vote of 387-0.
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H. Res. 826, Expressing the Sense of the House of Representatives
that the hanging of nooses is a horrible act when used for the
purpose of intimidation and which under certain circumstances
can be a criminal act that should be thoroughly investigated by
Federal law enforcement authorities and that any criminal vio-
lations should be vigorously prosecuted

Summary.—H. Res. 826 was introduced by Representative Al
Green to condemn the hanging of nooses. The noose, a symbol of
racial violence and hate, that had once been attributed to days ago,
has resurfaced in recent years. Between September and December
of 2007, there were approximately 50 noose incidents across the
country. Since 2001, more than 30 lawsuits have been filed by the
Equal Employment Opportunity Commission (EEOC) due to nooses
in the workplace. In the wake of the Jena 6 controversy, noose inci-
dents occurred with a disturbing frequency in our nation’s schools.
In 2007, noose incidents occurred at North Carolina’s High Point
Andrews High School, Columbia University, the University of
Maryland, the University of Delaware, Perdue University, and
Central Michigan University.

Legislative History.—Representative Green introduced H. Res.
826 on November 14, 2007, and the bill was referred to the Com-
mittee on the Judiciary. On December 5, 2007, Chairman John
Conyers, Jr. moved to suspend the rules and the resolution passed
the U.S. House of Representatives by voice vote.

H. Res. 1061, Commemorating the 40th anniversary of the assas-
sination of Dr. Martin Luther King, Jr. and encouraging people
of the United States to pause and remember the life and legacy
of Dr. Martin Luther King, Jr., and for other purposes

Summary.—H. Res. 1061 was introduced by Representative John
Lewis (D—GA) to celebrate the life and work of Dr. Martin Luther
King, Jr., our nation’s greatest civil rights leader, on the 40th anni-
versary of Dr. King’s assassination. On April 4, 1968, Dr. King’s
life ended abruptly as he was fighting for the rights of African
American sanitation workers in Memphis, Tennessee. In his short
life, Dr. King had accomplished much, his work culminating in the
enactment of the Civil Rights Act of 1964, the Voting Rights Act
of 1965, and receipt of the Nobel Peace Prize. H. Res. 1061 con-
tinues Dr. King’s legacy by renewing the country’s commitment to
Dr King’s pursuit of justice, equality, and peace.

Legislative History.—Representative Lewis introduced H. Res.
1061 on March 31, 2008, and the bill was referred to the Com-
mittee on the Judiciary. On September 24, 2007, Chairman John
Conyers, Jr. moved to suspend the rules and the resolution passed
the U.S. House of Representatives by voice vote.

H. Res. 1095, Recognizing and honoring the 40th anniversary of
congressional passage of title VIII of the Civil Rights Act of
1968 (the Fair Housing Act) and the 20th anniversary of the
Fair Housing Amendments Act of 1988

Summary.—H. Res. 1095 was introduced by Representative Al
Green to commemorate the 40th anniversary of the Fair Housing
Act and its amendments. On April 11, 1968, just days after the as-
sassination of Dr. Martin Luther King Jr., President Lyndon B.
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Johnson signed into law the federal Fair Housing Act, which pro-
hibited discrimination in housing based on race, color, religion or
national origin. Twenty years later, in 1988, the law was expanded
by the Fair Housing Amendments Act to include protections
against discrimination based on sexual orientation, familial status
and disability. Today, the Fair Housing Act remains an effective
tool in our fight against discrimination.

Legislative History.—Representative Green introduced H. Res.
1095 on April 9, 2008, and the bill was referred to the Committee
on the Judiciary. On April 15, 2008, Chairman John Conyers, dJr.
moved to suspend the rules and the resolution passed the U.S.
House of Representatives by voice vote.

H. Res. 1182, Expressing the sense of the House of Representatives
that American flags flown on Federal Government buildings
and on Federal property be made in the United States

Summary.—H. Res. 1182 expresses the sense of the House of
Representatives that all American flags flown over federal build-
ings should be entirely produced in the United States.

Legislative History.—H. Res. 1182 was introduced by Rep. Bob
Filner on May 8, 2008. On July 14, 2008, on a motion to suspend
the rules and agree to the resolution was Agreed to by voice vote.

H. Res. 1293, Commemorating the 44th anniversary of the deaths
of civil rights workers Andrew Goodman, James Chaney, and
Michael Schwerner in Philadelphia, Mississippi, while working
in the name of American democracy to register voters and se-
cure civil rights during the summer of 1964, which became
known as “Freedom Summer”

Summary.—H. Res. 1293 was introduced by Representative John
Lewis to salute civil rights activists Andrew Goodman, James
Chaney, and Michael Schwerner on the 44th anniversary of their
deaths during the Freedom Summer of 1964. These three young
men paid the ultimate sacrifice in their dedication to ensuring that
all Americans could exercise the right to vote. While advancing the
voting rights of Black Mississippians, on June 21, 1964, Goodman,
Chaney, and Schwerner left Meridian, Mississippi’s Congress on
Racial Equality office for the nearby town of Philadelphia to inves-
tigate the recent burning of a Black church that had been oper-
ating as a Freedom School for education and voter registration. The
civil rights workers never made it to their destination. They were
arrested by police officers in Philadelphia, who turned them over
to area Ku Klux Klan members. After more than six weeks of fed-
eral inquiries and searches, their desecrated bodies were found,
buried under a mound of dirt. A federal criminal civil rights inves-
tigation and prosecution led to convictions for some, but a hung
jury for others. Final justice would come 40 years later, with a
2005 State prosecution.

Legislative History.—Representative Lewis introduced H. Res.
1293 on June 20, 2008, and the bill was referred to the Committee
on the Judiciary. On June 23, 2007, Chairman John Conyers, dJr.
moved to suspend the rules and the resolution passed the U.S.
House of Representatives by voice vote.
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H. Res. 1345, Impeaching George W. Bush, President of the United
States, of high crimes and misdemeanors

Summary.—The resolution was composed of one article of im-
peachment against the President for deceiving Congress with fab-
ricated threats of Iraq WMDs to fraudulently obtain support for an
authorization of the use of military force against Iraq.

Legislative History.—H. Res. 1346, was introduced by Rep. Den-
nis Kucinich July 15, 2008 and referred to the House Committee
on the Judiciary. On July 15, 2008, Mr. Kucinich rose to a question
of the privileges of the House and offered the resolution. Mr.
Kucinich moved to refer the resolution to the Committee on the Ju-
diciary. The motion to refer was agreed to by the Yeas and Nays:
238-180 (Roll No. 492). The resolution was referred to the House
Committee on the Judiciary.

OVERSIGHT ACTIVITIES

Oversight hearing on the Impact of Ledbetter v. Goodyear on the Ef-
fective Enforcement of Civil Rights Laws

Summary.—On June 28, 2007, the Subcommittee held a hearing
on the impact of the Supreme Court’s decision in Ledbetter v.
Goodyear 219 on the effective enforcement of civil rights laws. Testi-
mony was received from: Lilly Ledbetter, plaintiff in Ledbetter v.
Goodyear; Martha Chamallas, Professor of Law, The Ohio State
University; Neal Mollen, Esq., on behalf of the U.S. Chamber of
Commerce; and Marcia Greenberger, Co-President, National Wom-
en’s Law Center.

In Ledbetter, the Supreme Court ruled that employees cannot
challenge unlawful pay discrimination unless they file a claim
within six months of the discriminatory pay-setting decision. In a
sharply divided 5—4 decision, the Court interpreted Title VII's 180-
day statute of limitations period as running from the date that an
employer decides to pay an employee less rather than each time an
employee earns or is paid less as a result. This ruling departed
from prior interpretations of when victims of pay discrimination
can file timely charges under Title VII. The case also raised ques-
tions about the effectiveness and fairness of statutory caps on dam-
ages for victims of discrimination based on sex, religion, or dis-
ability. In Ms. Ledbetter’s case, the jury’s award of compensatory
and punitive damages against Goodyear for intentional sex dis-
crimination was reduced by 90% because of the caps on damages
contained in Section 1981a.

The Subcommittee’s oversight hearing examined the two issues
arising from the Ledbetter case: (1) the Court’s ruling with respect
to when victims of pay discrimination can file timely charges; and
(2) the adequacy and fairness of remedies for victims of intentional
employment discrimination. Ms. Ledbetter testified that, after fil-
ing a complaint with the EEOC shortly before her retirement, she
discovered that she was making from $600 to $1,500 per month
less than her male counterparts due to the cumulative effect of
smaller raises, as compared to those received by her male col-
leagues, during her nineteen years working for Goodyear. Ms.

219 Ledbetter v. Goodyear Tire & Rubber Company, Inc., U.S. , 127 S.Ct. 2162 (2007).
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Ledbetter explained that, following a trial, the jury found that
Goodyear discriminated against her based on sex and awarded her
more than $3 million in compensatory and punitive damages, an
amount that she felt provided a deterrent effect on Goodyear. Pro-
fessor Martha Chamallas testified that the statutory caps on dam-
ages undermine the deterrent effect of the law, are arbitrary, and
harm victims of the most egregious and severe forms of discrimina-
tion. Both Professor Chamallas and Marcia Greenberger testified
that Congress should enact legislation to correct the Supreme
Court’s ruling on the statute of limitation for pay discrimination
claims and to lift the statutory caps on damages. Neal Mollen testi-
fied that the Court’s ruling regarding the time period for filing a
claim of discrimination was appropriate as it would encourage the
prompt filing and resolution of charges.

Joint oversight hearing on Rendition to Torture: the Case of Maher
Arar

Summary.—On October 18, 2007, the Subcommittee held the
first of two joint hearings with the Subcommittee on International
Organizations, Human Rights, and Oversight of the House Com-
mittee on Foreign Affairs on rendition to torture (“extraordinary”
rendition). Testimony was received from: Maher Arar; Kent Roach,
Prichard-Wilson Chair, Faculty of Law, University of Toronto;
Frederick P. Hitz, Lecturer and Senior Fellow, Center for National
Security Law, University of Virginia School of Law; Daniel Ben-
jamin, Director, Center on the United States and Europe, The
Brookings Institution; Michael John Garcia, Legislative Attorney,
American Law Division, Congressional Research Service; David D.
Cole, Professor of Law, Georgetown University Law Center.

This first hearing into rendition to torture featured testimony
from Maher Arar, a Canadian citizen who was sent by U.S. officials
to Syria, where he was imprisoned for nearly a year and tortured,
and also explored, more generally, the evolution in the use of ren-
dition as an interrogation tool following the 9/11 terrorist attacks
and the legality of this practice.

Mr. Arar testified, via video hookup from Canada, that he was
stopped by U.S. immigration officials while transiting through JFK
airport in New York, detained for nearly two weeks, and then sent
to Syria against his wishes and despite telling U.S. officials that
he would be tortured there. Mr. Arar described his year in a Syrian
jail cell as being held “in a grave” and how, during interrogations,
he was beaten with a shredded electrical cable, punched, and blind-
folded. He recalled being placed outside other interrogation rooms
where he could hear prisoners screaming in pain during interroga-
tions, explaining that “the women’s screams haunt me the most.”
A}fter nearly a year, Mr. Arar was finally released by Syria without
charge.

Professor Roach, who was appointed to the commission convened
by the Canadian government to investigate Mr. Arar’s case fol-
lowing his release by Syria and return to Canada, testified that the
Canadian Arar Commission concluded that there was no evidence
that Mr. Arar had any ties to terrorism, and that Canadian intel-
ligence officials mistakenly had passed misinformation about Mr.
Arar to U.S. intelligence officials. Professor Roach explained that,
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despite secrecy concerns raised by government officials, the Com-
mission had been able to review documents and testimony and pub-
lish an extensive report without any harmful public disclosure of
sensitive national security information.

Fred Hitz testified that he opposed the rendition of suspects for
purposes of interrogation, explaining that the practice undermines
international intelligence cooperation. Mr. Garcia explained appli-
cable immigration removal laws and U.S. obligations under the
Convention Against Torture, while Professor Cole testified that ex-
traordinary rendition violates U.S. and International Law. Daniel
Benjamin testified that U.S. rendition policy puts at risk the will-
ingness of our allies to cooperate with U.S. anti-terrorism efforts
and diminishes our moral standing in the world.

Oversight hearing on Torture and the Cruel, Inhuman, and Degrad-
ing Treatment of Detainees: the Effectiveness and Consequences
of “Enhanced” Interrogation

Summary.—On November 8, 2007, the Subcommittee held its
first oversight hearing to investigate the use of aggressive and
physically coercive interrogation techniques. This initial hearing
explored claims that aggressive interrogation—beyond the stand-
ards set forth in the Army Field Manual—is necessary and effec-
tive when questioning detainees in the Administration’s war on ter-
ror. Testimony was received from: Malcolm W. Nance, Anti-Ter-
rorism/Counter-Terrorism Intelligence Specialist, former SERE In-
structor; Steven Kleinman, Colonel, USAFR, Intelligence and Na-
tional Security Specialist, Senior Intelligence Officer/Military Inter-
rogator; Amrit Singh, Staff Attorney, ACLU.

Malcolm Nance, a former instructor at the U.S. Navy Survival,
Evasion, Resistance and Escape (SERE) School, opposed Adminis-
tration claims that “waterboarding” a detainee does not constitute
torture and described the technique as “an overwhelming experi-
ence that induces horror, triggers a frantic survival instinct” and
results in a subject answering questions with “a truth, a half-truth,
or outright lie in order to stop the procedure.” Mr. Nance testified
that, by lowering the standard on how it treats detainees, the U.S.
was setting a harmful and dangerous standard for treatment of its
own service members and that the reported mistreatment of de-
tainees by the U.S. was increasing anti-American feelings in the
Middle East. Colonel Steven Kleinman, an expert interrogator and
human intelligence officer, testified that the conclusion that coer-
cion is an effective means of obtaining reliable intelligence informa-
tion “is, in my professional opinion, unequivocally false.” He fur-
ther testified that the standards of conduct for interrogation con-
tained in the Army Field Manual are sufficiently flexible to allow
for fully effective interrogation. Amrit Singh, an attorney who has
reviewed hundreds of official documents obtained in a FOIA law-
suit against the Administration, testified that official authorization
of harsh techniques had opened the door to widespread abuse and
torture of detainees as illustrated by the widespread abuse of pris-
oners at Abu Ghraib prison in Iraq. All three witnesses agreed that
information gained through aggressive, coercive interrogation is not
reliable and that using such techniques has damaged U.S. moral
and legal standing in the world.
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Oversight hearing on Reform of the State Secrets Privilege

On January 29, 2008, the Subcommittee held an oversight hear-
ing to explore judicial development and executive branch usage of
the state secret privilege, and the need for legislative action. Testi-
mony was received from H. Thomas Wells, Jr., President-Elect,
American Bar Association; Judith Loether, daughter of one of the
victims of the plane crash at issue in U.S. v. Reynolds; Hon. Patri-
cia Wald, retired Chief Judge for the U.S. Court of Appeals for the
D.C. Circuit; Patrick Philbin, partner at Kirkland & Ellis; and
Kevin Bankston, Senior Attorney, Electronic Frontier Foundation.

Mr. Wells explained that congressional reform was necessary to
address increased use of the privilege to seek dismissal of cases at
the pleadings stage, noting that “[iln the absence of congressional
guidance, courts have adopted divergent approaches” to these
cases, with some courts “deferring to the Government without en-
gaging in sufficient inquiry into the Government’s assertion of the
privilege.” Judge Wald agreed that “the courts sometimes are so
deferential that if the Government makes in its affidavits even a
prima facie plausible claim of state security being involved, they
will shy away and they will not go beyond that.” Like the ABA,
Judge Wald supported legislation that would require “serious judi-
cial review” of state secret claims, including review of the actual
material that the government seeks to withhold. Judge Wald and
Mr. Bankston emphasized the need for judges to have sufficient
flexibility to fashion appropriate orders. “The thrust of legislation
on state secrets should be to emphasize judicial flexibility and cre-
ativity in finding alternatives to the original material that will per-
mit the case to proceed whenever possible.” Mr. Wells, Judge Wald,
and Mr. Bankston emphasized that Congress should enact proce-
dures and standards that require courts independently to review
privilege claims, make every effort to allow cases to proceed, avoid
premature and unjust dismissal of claims or cases, and require a
nonprivileged substitute (e.g., a summary or redacted version) for
privileged material where at all possible. Patrick Philbin agreed
that Congress has the constitutional authority to codify the state
secret privilege but cautioned against “undermin[ing] the execu-
tive’s authority to protect national security information.” Mr.
Philbin testified that judges should defer to the executive branch’s
judgment as to what constitutes a state secret.

Oversight hearing on Justice Department’s Office of Legal Counsel

Summary.—On February 14, 2008 the Subcommittee held the
first in a series of oversight hearings into the role of Administra-
tion lawyers in the development of the Administration’s interroga-
tion policies. At this first hearing, testimony was received from:
Steven G. Bradbury, Principal Deputy Assistant Attorney General,
Office of Legal Counsel, U.S. Department of Justice.

Following the terrorist attacks of September 11, 2001, the Ad-
ministration embarked on a aggressive and highly controversial
program of harsh or “enhanced” interrogation of detainees sus-
pected of connection to terrorism. This program was given legal ap-
proval by the Department of Justice in a series of secret opinions
authored by the Department’s Office of Legal Counsel. These OLC
opinions authorized and justified severe treatment of detainees by,
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among other things, concluding that U.S. and International prohi-
bitions on torture and cruel, inhuman, or degrading treatment did
not prohibit “waterboarding,” limiting “torture” to conduct causing
“severe organ failure or death,” denying detainees the baseline
guarantee of “humane” treatment contained in the Geneva Conven-
tions, and proclaiming that the President could authorize torture in
his role as commander-in-chief. The opinions that have been made
public have been criticized as poorly reasoned, result-oriented, and
politically motivated. Ultimately, a number of these opinions were
formally withdrawn by the Department.

Press reports indicated that Administration lawyers in the White
House, the Department of Defense, and the Department of Justice
all played in significant roles in developing and approving these in-
terrogation methods.220 Over the course of 2008, the Subcommittee
held an extensive series of hearings to explore the role played by
these lawyers and assess whether any U.S. or International laws
may have been violated.

The first in this series, the Subcommittee’s February 14, 2008,
hearing provided an opportunity to explore the substance and proc-
ess of the OLC with the current head of that office, Steven
Bradbury, who reportedly authored several controversial memo-
randa regarding interrogation of detained terror suspects. Mr.
Bradbury testified that, since 9/11, the Central Intelligence Agency
has operated a program of detention and interrogation of “high
value al Qaeda terrorists” and that the CIA has used “alternative”
or “enhanced” interrogation methods that go beyond what is per-
mitted by the Army Field Manual. Mr. Bradbury acknowledged
that certain detainees had been subject to “waterboarding,” but tes-
tified that this practice had not been used since 2003. Mr.
Bradbury testified that the OLC reviewed the CIA program “from
the very beginning,” and approved it. In explaining the OLC’s anal-
ysis under the U.S. anti-torture statute, Mr. Bradbury testified
that “severe” physical pain or suffering must take into account both
the intensity and duration of the suffering so that something that
doesn’t last very long “may not constitute severe physical suffering.
To constitute severe mental pain or suffering, Mr. Bradbury testi-
fied that the interrogator would have to intend to cause prolonged
mental harm to be unlawful. Mr. Bradbury further testified that
interrogation techniques used by the CIA had been adapted from
the SERE (Survival, Escape, Resistance, and Evasion) program,
which is used by the U.S. to train its service members for how they
may be treated by enemy nations who do not observe the laws of
war.

From the Department of Justice to Guantanamo Bay: Administra-
tion Lawyers and Administration Interrogation Rules, Part I

Summary.—On May 6, 2008, the Subcommittee held its second
hearing into the role of Administration lawyers in the development
of the Administration’s interrogation policies. Testimony was re-
ceived from: David B. Rivkin, Jr., Partner, Baker Hostetler, LLP;
David J. Luban, Professor of Law, Georgetown University Law
Center; Marjorie Cohn, Professor of Law, Thomas Jefferson School

220 Sands, The Green Light, Vanity Fair, May 2008.
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of Law; Philippe Sands, Professor of Law, University College Lon-
don.

At this hearing, Professor Phillipe Sands presented the findings
of his investigation into the development and legal approval of the
Administration’s interrogation programs:

[TThe Administration has spun a narrative that is false,
claiming that the impetus for the new interrogation tech-
niques came from the bottom-up. That is not true: the
abuse was a result of pressures and actions driven from
the highest levels of government. The Administration
claims that it simply followed the law. My investigation in-
dicated that—driven by ideology—the Administration con-
sciously sought legal advice to set aside international con-
straints on detainee interrogations. The Administration re-
lied on a small number of political appointees, lawyers
with no real background in military law, with extreme
views on executive power, and with an abiding contempt
for international rules like the Geneva Conventions.

Professor Marjorie Cohn, President of the National Lawyers
Guild, testified that “top U.S. officials are liable for war crimes
under the U.S. War Crimes Act and torture under the Torture
Statute.” Georgetown law professor and legal ethics expert David
Luban questioned whether an appropriate process had been fol-
lowed in drafting these opinions and criticized their substance, tes-
tifying that “the torture memos take enormous liberties with the
law and reach eccentric conclusions.” David Rifkin of the law firm
Baker Hostetler, testifying for the minority, denounced what he de-
scribed as a “witch hunt” against the Administration lawyers who
participated in drafting and approving interrogation policies.

Joint oversight hearing on the U.S. Department of Homeland Secu-
rity Inspector General Report OIG-08-18, The Removal of a Ca-
nadian Citizen to Syria

Summary.—On June 5, 2008, the Subcommittee held a second
joint hearing with the Subcommittee on International Organiza-
tions, Human Rights, and Oversight of the House Committee on
Foreign Affairs on the rendition of Maher Arar to torture in Syria.
Testimony was received from: Richard L. Skinner, Office of Inspec-
tor General, U.S. Department of Homeland Security; Clark Kent
Ervin, Director, Homeland Security Program, The Aspen Institute;
Scott Horton, Distinguished Visiting Professor, Hofstra Law School.

This second joint hearing on rendition to torture focused on the
DHS’ Office of Inspector General investigation report regarding Mr.
Arar’s case. That report was the result of a four-year-long inves-
tigation, which initially had been requested by Rep. John Conyers,
dJr., then the Ranking Member of the House Judiciary Committee
in December 2003, just two months after Mr. Arar had been re-
leased by Syria. The publicly-released report of that investigation
reveals troubling facts regarding possible criminal misconduct. For
example, the DHS OIG concluded that, after finding that it was
“more likely than not” that Mr. Arar would be tortured if sent to
Syria, INS officials still concluded that the United States could
send Mr. Arar to Syria based on “ambiguous” assurances whose va-
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lidity was not examined. This decision was made by former INS
Commissioner James W. Ziglar, with attorneys from the Office of
the Deputy Attorney General making key decisions and consulting
with INS officials at various stages in the removal process.

During the June 5, 2008 hearing, current DHS Inspector General
Richard L. Skinner and former DHS Inspector General Clark Ervin
testified that they believe that the removal of Mr. Arar to Syria
may have violated criminal laws, including the Convention Against
Torture and Federal Torture Statute. Mr. Ervin testified that the
DHS OIG report led him to conclude that United States officials in-
tended to render Mr. Arar to Syria, as opposed to Canada, because
of the likelihood that he would be tortured in Syria and the cer-
tainty that he would not be tortured in Canada. Mr. Skinner and
Mr. Horton agreed that a prima facie case of criminal misconduct
could be made based on facts showing that high-ranking U.S. offi-
cials intentionally deprived Mr. Arar of the means to challenge his
detention and transfer with the knowledge that he would be tor-
tured upon transfer to Syria.

From the Department of Justice to Guantanamo Bay: Administra-
tion Lawyers and Administration Interrogation Rules, Part IT

Summary.—On June 18, 2008, the Subcommittee held its third
hearing into the role of Administration lawyers in the development
of the Administration’s interrogation policies. Testimony was re-
ceived from: Daniel Levin, White & Case, LLP; David B. Rivkin,
Jr., Partner, Baker & Hostetler; Lawrence Wilkerson, Professor,
College of William and Mary.

Daniel Levin, former Acting Assistant Attorney General in
charge of the Office of Legal Counsel described his experiences in
seeking to draft a new legal opinion on the federal torture statute
to replace the earlier John Yoo opinions that had been withdrawn.
Like David Luban, who testified at the Subcommittee’s May 6th
hearing, he questioned the secretive process used to draft the ear-
lier opinions. He also acknowledged under questioning that he had
not voluntarily left the office and was removed by Attorney General
Alberto Gonzales at a time when he was trying to complete more
restrictive opinions on interrogation. Colonel Lawrence Wilkerson,
former Chief of Staff to Colin Powell, testified that he had inves-
tigated this issue for Secretary Powell and had concluded that the
flawed legal opinions developed to approve CIA interrogations had
been co-opted by senior Administration officials such as David
Addington and Defense Department Chief Counsel Jim Haynes for
military use. Col. Wilkerson also described hearing from Secretary
Powell that the Secretary believed that President Bush himself was
complicit in these decisions. David Rivkin, appearing again for the
minority at this hearing, again defended the conduct and ethics of
Administration lawyers involved with interrogation issues.

Douglas Feith, former Undersecretary of Defense for policy, was
scheduled to appear at this hearing but withdrew his agreement to
appear the day before the hearing because he was not willing to
testify alongside Col. Wilkerson.
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From the Department of Justice to Guantanamo Bay: Administra-
tion Lawyers and Administration Interrogation Rules, Part IIT

Summary.—On June 26, 2008, the Subcommittee held its fourth
hearing into the role of Administration lawyers in the development
of the Administration’s interrogation policies. Testimony was re-
ceived from: David Addington, Chief of Staff, Vice President of the
United States; Christopher Schroeder, Charles S. Murphy Professor
of law and Public Policy Studies, Duke University; John Yoo, Pro-
fessor, Boalt Hall School of Law, University of California at Berke-
ley.

Mr. Addington and Professor Yoo defended their roles in devel-
oping and approving the Administration’s interrogation program,
while Professor Schroeder noted numerous criticisms of both the
process and substance of their work. Both Mr. Addington and Mr.
Yoo also minimized their responsibility for Administration actions
in this area, with Mr. Addington testifying under questioning from
Subcommittee Chairman Nadler that he was not morally or legally
responsible for any wrongs that may have been committed in the
Administration’s interrogation program. Under questioning from
Chairman Conyers, Professor Yoo was unwilling to identify any
method of interrogation that the President could not lawfully order,
and would not even say whether the President had legal authority
to order a suspect buried alive. Mr. Addington also distanced him-
self from the controversial “unitary executive” theory of Presi-
dential theory, claiming “I don’t know what it is.”

From the Department of Justice to Guantanamo Bay: Administra-
tion Lawyers and Administration Interrogation Rules, Part IV

Summary.—On dJuly 15, 2008, the Subcommittee held its fifth
hearing into the role of Administration lawyers in the development
of the Administration’s interrogation policies. Testimony was re-
ceived from: Douglas Feith, Georgetown University (testifying pur-
suant to subpoena); Philippe Sands, Professor of law, University
College London; Deborah Pearlstein, Visiting Scholar, Princeton
University.

This hearing explored Mr. Feith’s role in approving harsh inter-
rogations for use by the U.S. military and, under questioning by
Subcommittee Chairman Nadler, Mr. Feith asserted that many ex-
tremely harsh interrogation techniques such as 20 hour interroga-
tion sessions, stress positions, isolation, nudity, and exploitation of
phobias could be employed consistent with the Geneva Conven-
tions. Professors Pearlstein and Sands sharply disputed that asser-
tion, and much of the hearing consisted of an extended between
Mr. Feith and Professor Sands—who had interviewed Mr. Feith for
his book regarding the Administration’s development of interroga-
tion policy—regarding the honesty and accuracy of various prior
statements by both.

Professor Pearlstein testified that, based on her study of the
issues, she believed that “senior civilian legal and policy guidance
was one of the key factors that led to the record of abuse [of U.S.
detainees]” and that “the pattern of abuse [of U.S. detainees] fol-
lowed a series of broad legal decisions (as other witnesses have ad-
dressed) to change what had been for decades settled U.S. law.”
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From the Department of Justice to Guantanamo Bay: Administra-
tion Lawyers and Administration Interrogation Rules, Part V

Summary.—On July 17, 2008, the Full Committee held the sixth
and final hearing regarding the role of Administration lawyers in
the development of the Administration’s interrogation policies. Tes-
timony was received from: Hon. John Ashcroft, former Attorney
General, U.S. Department of Justice; Benjamin Wittes, Fellow and
Research Director in Public Law, Brookings Institution; Walter
Dellinger, Former Assistant Attorney General, Office of Legal
Counsel, U.S. Department of Justice.

Attorney General Ashcroft defended the Administration’s interro-
gation program and asserted that it had been lawful and had kept
the nation safe. Mr. Ashcroft’s testimony, however, acknowledged
that the Department’s legal guidance on interrogation came in
early August 2002, and that he was not aware of any legal ap-
proval being given for interrogation activities that had been under-
taken before that time, including the extremely harsh interrogation
of Abu Zubaydeh, who the CIA has acknowledged waterboarding.
Mr. Ashcroft also described his decision not to accept John Yoo as
head of the Office of Legal Counsel and the concerns that underlay
that decision.

Former Assistant Attorney General Dellinger testified that “It is
indisputable that something went badly wrong with the Office of
Legal Counsel” during the early part of the Bush Administration.
Mr. Dellinger further explained the core failure of the office as fol-
lows: “[TThe drafters of the ‘torture memos’ deviated from their
duty to offer neutral legal advice, instead reaching a pre-deter-
mined and unsupportable legal conclusion.” Mr. Wittes offered for-
ward-looking testimony that asserted Congress had largely re-
solved the problem of detainee abuse through the Detainee Treat-
ment Act and called for additional legislation to clarify standards
for CIA interrogations. In addition, Mr. Wittes called for legislation
authorizing the President to immunize interrogators who violate
the law on Presidential orders so that accountability for such mis-
conduct can be clearly focused on the President him or herself.

Oversight Hearing on Habeas Corpus and Detentions at Guanta-
namo Bay (June 26, 2007)

Summary.—This hearing focused on the Administration’s Guan-
tanamo detention policies and an exploration of the need to restore
habeas corpus rights to Guantanamo detainees in light of the inad-
equate substitutes in place for the detainees to challenge their de-
tention. Witnesses at this hearing were: William Taft, IV, Of Coun-
sel Resident at Fried, Frank; former legal adviser at the State De-
partment under President George W. Bush; Lt. Commander
Charles Swift, JAG Corps U.S. Navy; Jonathan Hafetz, Litigation
Director of the Liberty and National Security Project at the Bren-
nan Center for Justice; Gregory Katsas, Principal Deputy Associate
Attorney General of the United States; and Brad Berenson, Part-
ner, Sidley Austin, LLP.
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HEALTH CONSEQUENCES OF THE ATTACKS OF SEPTEMBER 11, 2001

Oversight Hearing on the U.S. Environmental Protection Agency’s
Response to Air Quality Issues Arising from the Terrorist At-
tacks of September 11, 2001: Were There Substantive Due Proc-
ess Violations? Serial 110-54

Summary.—The Subcommittee held a hearing on June 25, 2007,
to investigate whether the EPA’s response to the attacks on the
World Trade Center on September 11, 2001 violated the rights of
first responders, workers, students, and residents in the area by
misrepresenting the health risks associated with the destruction of
the buildings.

The Honorable Christine Todd Whitman, Whitman Strategy
Group, and former EPA Administrator; John L. Henshaw,
Henshaw & Associates, Inc., and former Administrator of the Occu-
pational Safety and Health Administration; Samuel Thernstrom,
American Enterprise Institute, and former Associate Director of the
Council on Environmental Quality; Tina Kreisher, Communications
Director U.S. Department of the Interior, and former Associate Ad-
ministrator for Communications at EPA; David Newman, New
York Committee of Occupational Safety and Health; Eileen
McGinnis, Senior Vice President Whitman Strategy Group, and
former Chief of Staff to then-Administrator Whitman at EPA;
Marianne L. Horinko, Executive Vice President Global Environ-
ment & Technology Foundation, and formerly with EPA; and Su-
zanne Y. Mattei, Former New York City Executive of the Sierra
Club.

Ms. Mattei and Mr. Newman discussed the health impact of the
destruction of the World Trade Center, and critiqued the manner
in which the government had represented the ensuing health risks
to first responders and the general public.

Ms. Whitman, Mr. Henshaw, Mr. Thernstrom, Ms. Kreisher, Ms.
McGinnis, and Ms. Horinko explained their perspectives on the
manner in which the government managed the crisis from an envi-
ronmental and health perspective.

Oversight Hearing on “Paying with their Lives: The Status of Com-
pensation for 9/ 11 Health Effects”

Summary.—This hearing was held jointly with the Subcommittee
on Immigration, Citizenship, Refugees, Border Security, and Inter-
national Law on April 1, 2008. The hearing examined the status
of compensation for victims of the terrorist attacks on the World
Trade Center of September 11, 2001. Specifically the hearing fo-
cused on the Captive Insurance Fund set up with a $1 billion ap-
propriation to provide relief for individuals who had developed
health problems as a result of exposure to toxins released as a re-
sult of the attacks.221

Testifying at the hearing were: Kenneth R. Feinberg, Esq.,
Former Special Master Victim Compensation Fund; Michael
Cardozo, Corporation Counsel, City of New York; Anne-Marie
Lasowski, Acting Director, Education Workforce and Income Secu-
rity, Government Accountability Office; Michael A. Valentin,

221 Pub. L. No. 108-7, 117 Stat. 11, 517-518 (2nd Cir. 2003).
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Former NYPD Detective; Theodore H. Frank, Resident Fellow,
American Enterprise Institute for Public Policy, Research Director,
AEI Legal Center for the Public Interest; James Melius, MD, Ph.D,
Administrator, New York State Laborers’ Health and Safety Trust
Fund.

Mr. Feinberg discussed ways to provide appropriate funding and
administration to ensure that uncompensated victims received as-
sistance. Ms. Lasowski provided background on the track record of
four earlier federal programs designed to assist individuals who
had experienced serious health effects as a result of exposure to
dangerous materials. While Mr. Frank expressed support for the
Victims Compensation Fund administered by Mr. Feinberg in the
wake of the attacks, he expressed the concern that proposals to
provide compensation for individuals suffering serious health ef-
fects was overbroad in its application, and too narrow in its protec-
tion of contractors facing litigation. Dr. Melius discussed the health
effects being experienced by the affected individuals. Detective
Valentin gave a personal account of those health effects and their
impact on him and thousands of other first responders.

LAW ENFORCEMENT PRACTICES AND ACCOUNTABILITY

Oversight Hearing on Law Enforcement Confidential Informant
Practices

Summary.—On July 19, 2007, the Subcommittee on Crime, Ter-
rorism, and Homeland Security and the Subcommittee on the Con-
stitution, Civil Rights, and Civil Liberties held a joint Oversight
Hearing on Law Enforcement Confidential Informant Practices.
Witnesses at the hearing included: Wayne M. Murphy, Assistant
District, Director of Intelligence, FBI; Professor Alexandra Nata-
poff, Loyola Law School; Commander Pat O’Burke, Deputy Com-
mander, Narcotics Service, Texas Department of Public Safety;
Dorothy Johnson Speight, Founder, Mothers In Charge; Ronald E.
Brook, President, National Narcotic Officers’ Association Coalition
and Reverend Markel Hutchins, Minister and Civil Rights Leader.

This oversight hearing was the first in a series that explored law
enforcement practices and their impact on civil and constitutional
rights. The witnesses testified about the use of confidential inform-
ants, particularly in drug enforcement, and why their use persisted
despite controversy. The witnesses also testified about how the use
of confidential informants has influenced the practice of plea bar-
gaining, increased the potential for abuse due to the inherent se-
crecy of the practice, and has affected poor and minority commu-
nities. Assistant District Murphy testified about existing federal
ggidelines and suggested policies designed to curb the potential for
abuse.

Oversight Hearing on Jena 6 and the Role of Federal Intervention
in Hate Crimes and Race-Related Violence in Public Schools

Summary.—On Tuesday, October 16, 2007, the Committee on the
Judiciary convened an oversight hearing on Jena 6 and the Role of
Federal Intervention in Hate Crimes and Race-Related Violence in
Public Schools. The hearing witnesses were Mr. Donald Wash-
ington, U.S. Attorney, Western District of Louisiana; Mr. Richard
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Cohen, President and CEO, Southern Poverty Law Center; Rev-
erend Al Sharpton, President, National Action Network; Professor
Charles Ogletree, Director, Charles Hamilton Houston Institute for
Race and Justice, Harvard Law School; Reverend Brian Moran,
Pastor, Jena Antioch Baptist Church, President, NAACP Jena
Chapter; and Minority Witness: Ms. Lisa Krigsten, Counsel to the
Assistant Attorney General, Civil Rights Division.

The purpose of the hearing was to examine the role of the federal
government as it pertains to hate crimes, race-related school vio-
lence, and disparities within the juvenile criminal justice system in
the context of Jena. While the high profile, controversial case of the
Jena 6 warrants federal oversight, the hearing was meant to shed
light on other inequities on the basis of race within the nation’s
school discipline and legal systems. The Jena 6 matter was not an
isolated incident, but rather part of a nationwide issue, that could
be used as a vehicle for a larger discussion of concerns about the
inequitable application of rules and laws, particularly with respect
to African American males. This hearing also discussed the federal
remedies available for those students and juveniles who have been
subjected to discriminatory and biased treatment by school admin-
istrators, prosecutors, judges, and law enforcement, for example.

New York Forum on Law Enforcement Accountability

Summary.—On May 9, 2008, the Subcommittee on the Constitu-
tion, Civil Rights & Civil Liberties sponsored a forum on Law En-
forcement Accountability in New York City in the wake of the high-
ly publicized shooting of an unarmed man on the night before his
wedding by officers of the New York Police Department. Witnesses
at the forum included: Rachel Harmon, Professor, University of
Virginia School of Law (former federal prosecutor with the Justice
Department’s Civil Rights Division, Criminal Section); Dr. Mary
Frances Berry, former Chairwoman of the United States Commis-
sion on Civil Rights and Endowed Chair at the University of Penn-
sylvania; Chris Stone, Professor, Kennedy School of Government,
Harvard University; Deborah Ramirez, Professor, Northeastern
University; Hazel Dukes, New York NAACP; Revered Al Sharpton,
National Action Network; Kamau Franklin, Racial Justice Fellow,
Center for Constitutional Rights and Michael Hardy, Esq., Counsel
for the Sean Bell family.

The forum was intended to inform the community of the federal
role in overseeing the operations of state and local law enforcement
agencies, similar to fora that the Judiciary Committee held in Los
Angeles and Miami following high profile allegations of police mis-
conduct. The forum also served as the Committee’s initial inquiry
into law enforcement accountability issues and potential legislative
solutions as they pertained to the shooting of Sean Bell. The aca-
demic expert witnesses testified about existing federal authority to
oversee the activities of state and local law enforcement and sug-
gested possible amendment to existing authority that would im-
prove law enforcement reform practices. The local expert witness
provided context for the discussion regarding the ways in which po-
lice and community relations can be enhanced in light of often de-
teriorating community confidence in the police.
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CIVIL RIGHTS ENFORCEMENT

Hearing on “Changing Tides: Exploring the Current State of Civil
Rights Enforcement Within the Department of Justice,” Serial
No. 11044

Summary.—On Thursday, March 22, 2007, the Subcommittee on
the Constitution, Civil Rights, and Civil Liberties conducted an
oversight hearing to examine the enforcement record of the Civil
Rights Division of the Department of Justice and to evaluate the
Division’s progress in accomplishing its mission to end discrimina-
tion. The following witnesses testified before the Subcommittee:
Wan J. Kim, Assistant Attorney General, U.S. Department of Jus-
tice, Civil Rights Division; William Taylor, Chair, Citizens’ Com-
mission on Civil Rights; Joseph Rich, Director of the Fair Housing
Community Development Project, Lawyers’ Committee for Civil
Rights Under Law; Roger Clegg, President and General Counsel,
Center for Equal Opportunity; and Wade Henderson, President and
CEO, Leadership Conference on Civil Rights.

Mr. Kim testified that while much has been achieved under the
Civil Rights Act of 1964 and other civil rights laws, the Civil
Rights Division’s daily work demonstrates that discrimination still
exists. He then highlighted several civil rights cases filed by the
Department. Mr. Taylor testified that as the Civil Rights Division
approached its 50th anniversary, it is in deep trouble because the
Bush Administration has used it as a vessel for its own political
objectives, often disregarding the law and sullying the group’s rep-
utation for professionalism and integrity. Mr. Rich testified that
during the Bush Administration, a dramatic change had taken
place; there appeared to be a conscious effort to remake the Divi-
sion’s career staff. He said that political appointees often assumed
an attitude of hostility toward career staff, exhibited a general dis-
trust for recommendations made by them, and were very reluctant
to meet with them to discuss their recommendations. Mr. Clegg
testified that since Congress appropriates money for the Civil
Rights Division and wants it to enforce the laws it has passed, it
makes sense for the members to keep an eye on what sort of job
the Division is doing—so long, of course, as the oversight process
does not become so onerous that it actually prevents the Division
from doing its job. Mr. Henderson testified that over the last six
years, politics have trumped substance and altered the prosecution
of our nation’s civil rights laws in many parts of the Civil Rights
Division. He explained that while the Division is charged with en-
forcing federal civil rights statutes aimed at eliminating discrimi-
nation and ensuring equal treatment and equal justice under law,
recent decisions made within the Division have reversed long-
standing civil rights policies and have impeded civil rights
progress.

Oversight Hearing on Employment Litigation Section of the Civil
Rights Division of the U.S. Department of Justice, Serial No.
110-91

Summary.—On Tuesday, September 25, 2007, the Subcommittee
on the Constitution, Civil Rights, and Civil Liberties conducted an
oversight hearing to evaluate the effectiveness of the Employment
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Litigation Section in enforcing federal statutes designed to prevent
employment discrimination. The following witnesses testified before
the Subcommittee: Asheesh Agarwal, Deputy Assistant Attorney
General, U.S. Department of Justice, Civil Rights Division; Richard
Ugelow, Practitioner In Residence, American University Washing-
ton College of Law; Janet Caldero, Beechhurst, NY; Eric S.
Dreiband, Partner, Akin Gump Strauss Hauer & Feld; and Jocelyn
Frye, General Counsel, Workplace Fairness Program, National
Partnership for Women and Families.

Asheesh Agarwal testified that the Civil Rights Division remains
diligent in combating employment discrimination and highlighted a
few of the Employment Litigation Section’s cases. Mr. Ugelow testi-
fied that eliminating discrimination against African-Americans was
at the heart of the creation of the Civil Rights Division. He then
explained that the Employment Litigation mandate was conscien-
tiously fulfilled in an even-handed and judicious fashion by both
Republican and Democratic Administrations, until the George W.
Bush administration. He said the Bush Administration sought to
significantly limit enforcement in the area of discrimination tar-
geted to African Americans and Latinos. Ms. Caldero testified
about one of several cases where the Department changed posi-
tions, the U.S. v. The New York City Board. She said that DOJ
switched from defending the civil rights of women and minority
plaintiffs to being their opponent. She said she trusted the Justice
Department, and then it betrayed and abandoned her and many
others. Mr. Dreiband testified that it is important to remember
that the folly and disgrace of unlawful discrimination continues to
plague our nation. He said that enforcement of the civil rights laws
vests the EEOC and the Civil Rights Division with sacred respon-
sibilities that speak to the very essence of who we are as a people,
and who we aspire to be. Ms. Frye testified that the past six and
one-half years under the Bush Administration have prompted seri-
ous, troubling questions about the strength and scope of the Em-
ployment Section’s Title VII enforcement efforts. Among the con-
cerns, she pointed out: the decline in the Employment Section’s
overall enforcement and litigation numbers; perceptions of de-
creased emphasis on cases that traditionally have been a high pri-
ority, such as race discrimination cases involving African Ameri-
cans; fewer pattern or practice cases and disparate impact cases
that could be used to uncover systemic practices that affect large
numbers of employees; reversals of legal positions in key cases, re-
sulting in less protection for discrimination victims and making it
much harder for discrimination victims to vindicate their rights;
and allegations of improper political influence affecting attorney
hiring and case decisions.

Oversight Hearing on Voting Rights Section of the Civil Rights Di-
vision, Serial No. 110-156

Summary.—On Tuesday, October 30, 2007, the Subcommittee on
the Constitution, Civil Rights, and Civil Liberties conducted an
oversight hearing to review the Voting Section’s progress in accom-
plishing its mission to end discrimination in voting and to enhance
voting opportunities. In addition the hearing examined the alloca-
tion of Department of Justice resources devoted toward eradicating
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obstacles to the franchise. The following witnesses testified before
the Subcommittee: John Tanner, Chief, Voting Section, U.S. De-
partment of Justice, Civil Rights Division (CRT); Laughlin McDon-
ald, Director—ACLU Voting Rights Project; Toby Moore, former
Geographer/Social Science Analyst of the Voting Section, U.S. De-
partment of Justice, CRT; Bob Driscoll, Partner Alston & Bird,
LLP; and Julie Fernandes, Senior Policy Analyst and Special Coun-
sel—Leadership Conference for Civil Rights

Mr. Tanner testified that the Voting Section remains committed
to the continued enforcement of the Nation’s voting rights laws and
highlighted several cases from the Voting Section case docket. Mr.
McDonald testified that the revelations of partisan bias in the Civil
Rights Division Voting Section’s decision making create a lack of
confidence and trust in the section. He explained that partisan bias
undermines the section’s effectiveness and calls into question the
section’s decisions about what to investigate and what kind of cases
to bring. He pointed out that the section’s recent actions are a clear
signal that partisanship can trump racial fairness, and thus in-
creases the likelihood that minorities will be manipulated to ad-
vance partisan goals. Mr. Moore testified that broad generaliza-
tions, deliberate misuse of statistics, and casual supposition, were
preferred over the analytical rigor, impartiality and scrupulous at-
tention to detail after Tanner became the chief of the Voting Sec-
tion in 2005. Mr. Driscoll testified about the need for the Civil
Rights Division to balance voters’ access to the polls with ensuring
ballot integrity. Ms. Fernandes testified that in recent years the
Voting Section has turned away from its historic mandate. She ex-
plained that instead of promoting access to the polls, the Voting
Section has used its enforcement authority to deny access and pro-
mote barriers to block legitimate voters from participating in the
political process. As examples, she cited the decline in voting dis-
crimination cases filed on behalf of African Americans, the decrease
in the National Voter Registration Act enforcement cases; a change
in the Department’s position on significant legal questions such as
the impact of photo identification requirements; and the increased
emphasis in voter fraud which often has a chilling effect on the
participation of minority voters, particularly in jurisdictions where
there is a history of disfranchisement efforts targeting racial and
ethnic minorities.

Oversight Hearing on Voter Suppression, Serial No. 110-100

Summary.—On Tuesday, February 26, 2008, the Subcommittee
on the Constitution, Civil Rights, and Civil Liberties conducted an
oversight hearing on vote suppression to examine whether the en-
forcement actions of the Department of Justice were protecting vot-
ing rights or instead promoting barriers to the franchise. The fol-
lowing witnesses testified before the Subcommittee: Asheesh
Agarwal, Deputy Assistant Attorney General, U.S. Department of
Justice, Civil Rights Division; J. Gerald Hebert, Executive Director
and Director of Litigation, The Campaign Legal Center; Hilary O.
Shelton, Director, Washington Bureau of the NAACP; Rep. Tom
Emmer, Deputy Minority Leader, Minnesota State House of Rep-
resentatives; and Lorriane C. Minnite, PhD, Assistant Professor of
Political Science, Barnard College, Columbia University.
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Mr. Agarwal testified that the Bush Administration is committed
to vigorously enforcing the Voting Rights Act, recently reauthorized
in 2006. He assured members that the Department would vigor-
ously defend the statute’s constitutionality in federal court. Mr.
Hebert testified that vote suppression and racially targeted vote
caging schemes threaten the integrity of our elections and under-
mine our democracy. He outlined the steps that should be taken by
the U.S. Department of Justice now to prevent caging and other ef-
forts to use law enforcement machinery to advance partisan goals.
Mr. Shelton testified that the number of voter suppression cases
brought by the current Department of Justice does not reflect the
number of complaints of people across the Nation who feel their
rights have been violated. Shelton said that the NAACP, as well as
representatives from almost every other civil and voting rights or-
ganization, all report an increase in the number of Americans—opri-
marily racial and ethnic minority Americans—who say that they
have been denied their Constitutional right to register and vote.
Mr. Emmer explained that it is imperative to maintain the integ-
rity of the electoral process and thus the public confidence in that
process. Mr. Minnite testified that voter fraud is rare, and the cure
is worse than the disease. She questioned the purpose of the De-
partment of Justice’s Ballot Access and Voting Integrity Initiative,
pointing out that the program has turned up very little individual
voter fraud.

Oversight Hearing on the Enforcement of the Fair Housing Act of
1968, Serial No. 110-183

Summary.—On Thursday, June 12, 2008 the Subcommittee on
the Constitution, Civil Rights, and Civil Liberties held an oversight
hearing on the enforcement of the Fair Housing Act by the Housing
Section of the Civil Rights Division (CRT) of the U.S. Department
of Justice (DOJ) and the Office of Fair Housing and Equal Oppor-
tunity (FHEO) of the Department of Housing and Urban Develop-
ment (HUD). This hearing coincided with the 40th Anniversary of
the Fair Housing Act. The following witnesses testified before the
Subcommittee: Jessie Liu, Deputy Assistant Attorney General,
DOJ, CRT; Kim Kendrick, Assistant Secretary, HUD, Office of Fair
Housing and Equal Opportunity, HUD; James Carr, Chief Oper-
ating Officer, National Community Reinvestment Coalition (NCR);
Shanna L. Smith, President & CEO, National Fair Housing Alli-
ance; Suzanne Sangree, Chief Solicitor, City of Baltimore Law De-
partment; Stan Liebowitz, Ashbel Smith Professor of Economics Di-
rector, Center for the Analysis of Property Rights and Innovation
School of Management, University of Texas at Dallas; and Audrey
Wiggins, Director, Fair Housing Environmental Justice, Lawyers’
Committee for Civil Rights Under Law.

Mr. Liu testified that the Housing Section is strongly committed
to enforcing the Fair Housing Act, the Equal Credit Opportunity
Act, Title II of the Civil Rights Act of 1964, the Religious Land Use
and Institutionalized Persons Act, and the Servicemembers Civil
Relief Act. Ms. Kendrick testified that housing discrimination per-
sists. She explained that HUD studies show that African Ameri-
cans, Hispanics, Asian Americans, and Native Americans receive
consistently unfavorable treatment at least 20 percent of the time
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when they seek to purchase or rent a home. Mr. Carr testified that
our federal fair housing enforcement efforts are failing to protect
the interests of America’s working families and minority home-
buyers. Ms. Smith testified that the lack of enforcement of federal
fair housing laws by the Department of Justice and the Depart-
ment of Housing and Urban Development is the main cause of the
mismatch between the high incidence of housing discrimination
and the low incidence of complaints of housing discrimination. She
explained that landlords, real estate agents, lenders, insurance
agents and others have limited fear of getting caught in the act of
discriminating simply because neither the federal, state nor local
governments have made fair housing enforcement a priority. Even
those who are prosecuted often pay such a small penalty that dis-
crimination becomes just another cost of doing business. As a re-
sult, housing providers continue to discriminate and our country
remains highly segregated. Ms. Sangree testified that Baltimore is
a case study of the damage that has befallen cities in the absence
of aggressive federal enforcement of this nation’s civil rights laws,
especially the Fair Housing Act of 1968. She explained that lax en-
forcement of the Fair Housing Act, combined with federal relax-
ation of federal banking regulations and federal preemption of
states’ ability to regulate lenders, created an environment in which
racially discriminatory predatory lending flourished. Mr. Liebowitz
testified that the disarray of the current mortgage market is the
result of claims that minorities were being denied mortgages be-
cause of racial discrimination. Ms. Wiggins testified about the fail-
ures of the U.S. Department of Justice and the U.S. Department
of Housing and Urban Development to enforce the Fair Housing
Act. She explained that Communities have been obligated to act as
principal prosecutors of the Fair Housing Act, as a result of DOJ’s
de-emphasis, if not refusal, on bringing disparate impact cases
based on race, failures in the complaint process of HUD’s Office of
Fair Housing and Equal Opportunity, and a cut in funding to pri-
vate and local government fair housing agencies, have burdened
communities to act as principal enforcers of the Fair Housing Act.

Hearings of Lessons Learned From the 2004 Presidential Election,
Serial No. 110-199

Summary.—On Thursday, July 24, 2008, the Subcommittee on
the Constitution, Civil Rights and Civil Liberties held an oversight
hearing to examine the range of voting problems encountered dur-
ing the 2004 presidential election in order to glean key lessons that
can be applied to recurring voting problems before the 2008 general
election. The Committee also examined the proactive measures
that could be taken by the Department of Justice, Election Assist-
ance Commission, and local and state election officials to effectively
address potential voting problems. The following witnesses testified
before the Subcommittee: J. Kenneth Blackwell, Ronald Reagan
Distinguished Fellow for Public Policy—Buckeye Institute; Dan
Tokaji, Associate Professor of Law, Associate Director, Election
Law—Ohio State University, Moritz College of Law; Cleta Mitchell,
Partner—Foley & Lardner LLP; Gilda Daniels, Assistant Professor
of Law—University of Baltimore School of Law; Hans Von
Spakovsky, Visiting Scholar The Heritage Foundation; J. Gerald
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Hebert, Executive Director & Director of Litigation—The Campaign
Legal Center.

Witnesses testified about election administration problems that
arose in the course of Ohio’s 2004 presidential election. Witnesses
also discussed broader lessons that could be learned from Ohio’s ex-
perience in 2004 as a means to guide preparatory efforts for the
2008 general election.

Joint Hearing on Federal, State, and Local Efforts to Prepare for
the 2008 Election—Subcommittee on the Constitution, Civil
Rights, and Civil Liberties, Committee on the Judiciary, Joint
with Subcommittee on Elections Committee on House Adminis-
tration

Summary.—On Wednesday, September 24, 2008, the Sub-
committee on the Constitution, Civil Rights, and Civil Liberties
and the Subcommittee on Elections held a joint oversight hearing
to examine federal, state, and local efforts to prepare for the 2008
election. The following witnesses testified before the Subcommit-
tees: David M. Farrell, Deputy Assistant Secretary of State and Di-
rector of Elections—Office of the Ohio Secretary of State; Pedro
Cortes, Secretary of the Commonwealth of Pennsylvania; Rokey W.
Suleman, General Registrar, Fairfax County Office of Elections;
Doug Lewis, Director, National Association of Election Officials;
Grace Chung Becker, Acting Assistant Attorney General, U.S. De-
partment of Justice, Civil Rights Division; Paul F. Hancock, Part-
ner, Kirkpatrick & Lockhart Preston Gates & Ellis, LLP; Karen K.
Narasaki, Executive Director, Asian American dJustice Center;
Bryan P. O’Leary, Public Policy Consultant, Crowell Moring; James
Terry, Chief Public Advocate—Consumers Rights League; Jocelyn
Benson, Assistant Professor—Wayne State University Law School,
Kristen Clarke Avery, Co-Director, Political Participation Group—
NAACP Legal Defense Fund

Witnesses acknowledged the significant increase in the number
of voters—more than 3.5 million new voters, up 64% from the same
period 4 years ago. The witnesses discussed the proactive and pre-
emptive steps that will and should be taken by federal, state, and
local officials to address election administration and voting rights
issues likely to arise during the 2008 Presidential election in order
to ensure a fair election.
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LEGISLATIVE ACTIVITIES
COURTS

H.R. 1955, the “Violent Radicalization and Homegrown Terrorism
Prevention Act of 2007”

Summary.—Introduced by Representative Jane Harman, H.R.
1955 amends the Homeland Security Act of 2002 to add a new sec-
tion concerning the prevention of violent radicalization and home-
grown terrorism. The bill 1) establishes within the legislative
branch the National Commission on the Prevention of Violent
Radicalization and Homegrown Terrorism, 2) directs the Secretary
of Homeland Security to establish or designate a university-based
Center of Excellence for the Study of Violent Radicalization and
Homegrown Terrorism that will assist officials through training,
and 3) prohibits Department of Homeland Security from violating
the civil rights of U.S. citizens or lawful permanent residents in its
efforts to prevent homegrown terrorism.

Legislative History.—H.R. 1955 was introduced April 19, 2007
and was referred to the Committee on Homeland Security and the
Committee on the Judiciary. The bill was referred to the Sub-
committee on June 25, 2007. The bill was discharged from the
Committee on the Judiciary October 16, 2007 upon reporting of the
bill by the Committee on Homeland Security, as amended. On Oc-
tober 23, 2007, under suspension of the rules the House passed the
bill, as amended, by a roll call of 404—-6. The following day H.R.
1955 was read twice and referred to the Senate Committee on
Homeland Security and Government Affairs.

H.R. 1979, the “Interstate Recognition of Notarizations Act of 2007”

Summary.—Introduced by Representative Robert B. Aderholt,
H.R. 1979 requires each federal and state court to recognize any
lawful notarization occurring in or affecting interstate commerce
which is made by a notary public licensed or commissioned under
the laws of a state other than the state where the court is located.

Legislative History.—H.R. 1979 was introduced on April 20, 2007
and was referred to the Committee on the Judiciary. The bill was
referred to the Subcommittee on May 4, 2007. On July 10, 2007,
under suspension of the rules the House passed H.R. 1979 without
amendment by voice vote. The following day H.R. 1979 was re-
ceived in the Senate, read twice and referred to the Senate Com-
mittee on the Judiciary.

H.R. 2128, the Sunshine in the Courtroom Act of 2007

Summary.—Introduced by Representative Steve Chabot, H.R.
2128 authorizes the presiding judge of a U.S. appellate or U.S. dis-
trict court to permit the photographing, electronic recording, broad-
casting, or televising to the public of court proceedings over which
that judge presides except when such action would constitute a vio-
lation of the due process rights of any party. At the request of any
witness in a trial proceeding other than a party, a judge may order
the face and voice of the witness to be disguised to render the wit-
ness unrecognizable to the broadcast audience. The bill also author-
izes the Judicial Conference of the United States to promulgate ad-
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visory guidelines regarding the management and administration of
photographing, recording, broadcasting, or televising of court pro-
ceedings.

Legislative History.—H.R. 2128 was introduced on May 3, 2007
and was referred to the Committee on the Judiciary. The bill was
referred to the Subcommittee on June 4, 2007. The bill was dis-
charged from the Subcommittee on September 20, 2007. On Octo-
ber 24, 2007 the Committee on the Judiciary met in open session
mark-up and ordered favorably reported H.R. 2128, as amended, by
a roll call of 17-11.

H.R. 3086, to amend title 28, United States Code, to provide, in the
case of certain widows and widowers whose judicial survivors’
annuities are terminated on account of remarriage, for the res-
toration of benefits upon the dissolution of the remarriage

Summary.—Introduced by Representative Vic Snyder, H.R. 3086,
amends the federal judicial code with respect to certain widows and
widowers whose judicial survivors’ annuities are terminated on ac-
count of remarriage before age 55. The bill would require restora-
tion of such benefits, at the same rate, upon the dissolution of the
remarriage by death, divorce, or annulment, if specified require-
ments are met.

Legislative History.—H.R. 3086 was introduced on July 18, 2007
and was referred to the Committee on the Judiciary. The bill was
referred to the Subcommittee on August 10, 2007. While no action
was taken on H.R. 3086 directly, similar language passed the
House on September 27, 2008 as part of H.R. 7082, a bill dealing
with the disclosure of inmate tax returns. This legislation became
Pub. Law 110-428 on October 15, 2008.

H.R. 3174, the Equal Justice for Our Military Act of 2007

Summary.—Introduced by Representative Susan Davis, H.R.
3174 amends the federal judicial code to allow for review by writ
of certiorari of certain cases denied relief or review by the U.S.
Court of Appeals for the Armed Forces.

Legislative History.—H.R. 3174 was introduced on July 2, 2007
and was referred to the Committee on the Judiciary. The bill was
referred to the Subcommittee on September 10, 2007. On Sep-
tember 27, 2008, under suspension of the rules the House passed
H.R. 3174 by voice vote. The bill was received by the Senate on
September 29, 2008. On October 2, 2008, H.R. 3174 was read twice
and referred to the Senate Committee on the Judiciary.

H.R. 3753, the Federal Judicial Salary Restoration Act of 2007

Summary.—Introduced by Representative John Conyers, Jr.,
H.R. 3753 authorizes salaries of the following categories of federal
judicial officers to be increased: judges of the United States district
courts appointed under section 133(a) of title 28, United States
Code, judges of the United States courts of appeals appointed
under section 44(a) of title 28, United States Code, associate jus-
tices of the United States Supreme Court provided for in section 1
of title 28, United States Code, and the Chief Justice of the United
States provided for in section 1 of title 28, United States Code.
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Legislative History.—H.R. 3753 was introduced on October 4,
2007 and was referred to the Committee on the Judiciary. On De-
cember 12, 2007, the Committee on the Judiciary met in an open
session mark-up and ordered H.R. 3753 reported as amended by a
roll call of 28-5. No further action was taken on the bill.

H.R. 3921, to provide nationwide subpoena authority for actions
brought under the September 11 Victim Compensation Fund of
2001

Summary.—Introduced by Representative Timothy Bishop, H.R.
3921 amends the September 11 Victims Compensation Fund of
2001 to allow a subpoena requiring the attendance of a witness at
a trial or hearing conducted under such Act to be served at any
place in the United States.

Legislative History.—H.R. 3921 was introduced on October 22,
2007 and was referred to the Committee on the Judiciary. On Octo-
ber 24, 2007, the Committee ordered the bill reported without
amendment by voice vote. On October 29, 2007 the bill was re-
ported by the Committee on the Judiciary. (H. Rep. 110-413). No
further action was taken on this bill, however its contents were in-
cluded in S. 2106, a bill to provide nationwide subpoena authority
for actions brought under the September 11 Victim Compensation
Fund of 2001, which was signed into law as Pub. Law 110-113.

H.R. 4854, the False Claims Corrections Act of 2007

Summary.—Introduced by Representative Howard L. Berman,
H.R. 4854 amends the False Claims Act to revise requirements and
procedures governing civil actions for false claims (qui tam actions)
brought by private persons. The bill repeals the requirement that
a false or fraudulent claim for payment must be presented directly
to a federal employee or member of the Armed Forces (thus tying
liability for such claims directly to federal money and property, re-
gardless to whom the claim is presented).

Legislative History.—H.R. 4854 was introduced on December 17,
2007 and was referred to the Committee on the Judiciary. On Feb-
ruary 25, 2008, H.R. 4854 was referred to both the Subcommittee
on Commercial and Administrative Law and the Subcommittee on
Courts, the Internet, and Intellectual Property. On June 19, 2008,
the Subcommittee on Courts, the Internet, and Intellectual Prop-
erty and the Subcommittee on Commercial and Administrative
Law held a joint legislative hearing on H.R. 4854. Witnesses at the
hearing included Albert Campbell, a qui tam relator from Winter
Springs, FL; Shelley Slade, Partner, Vogel, Slade & Goldstein,
LLP, Washington, DC; Peter B. Hutt II, Partner, Akin Gump
Strauss Hauer & Feld, LLP, Washington, DC, representing the
U.S. Chamber of Commerce; and James B. Helmer, Jr., President,
Helmer, Martins, Rice & Popham Company, L.P.A., Cincinnati,
OH. On July 16, 2008, the Committee ordered the bill reported, as
amended, by voice vote. On the same day, the Subcommittee on
Courts, the Internet, and Intellectual Property and the Sub-
committee on Commercial and Administrative Law discharged the

bill.
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H.R. 6146, to amend title 28, United States Code, to prohibit rec-
ognition and enforcement of foreign defamation judgments

Summary.—Introduced by Representative Steve Cohen, H.R.
6156 amends the federal judicial code to prohibit a domestic court
from recognizing or enforcing a foreign judgment for defamation
that is based upon a publication concerning a public figure or a
matter of public concern, unless the domestic court determines that
the judgment is consistent with the First Amendment of the Con-
stitution.

Legislative History.—H.R. 6146 was introduced on May 22, 2008
and was referred to the Committee on the Judiciary. On September
27, 2008, under suspension of the rules the House passed H.R.
6146 as amended by voice vote. On September 29, 2008, the Senate
received H.R. 6146.

H.R. 6610, to amend the Federal Rules of Evidence to address the
waiver of the attorney-client privilege and the work product doc-
trine

Summary.—Introduced by Representative Sheila Jackson-Lee,
H.R. 6610 amends the Federal Rules of Evidence to specify under
what circumstances a disclosure of a communication or information
covered by the attorney-client privilege and work product protec-
tion may be waived for purposes of other federal and state pro-
ceedings.

Legislative History.—H.R. 6610 was introduced on July 24, 2008
and was referred to the Committee on the Judiciary. No further ac-
tion was taken on H.R. 6610, although similar legislation, S. 2450,
became Pub. Law 110-402. See S. 2450 for further action.

H.R. 6855, to extend the authority for the United States Supreme
Court Police to protect court officials off the Supreme Court
grounds, and for other purposes

Summary.—Introduced by Representative Lamar Smith, H.R.
6855 extends through calendar year 2013 the authority of the
United States Supreme Court Police to protect court officials off the
Supreme Court grounds and changes the title of the Administrative
Assistant to the Chief Justice to Counselor to the Chief Justice.

Legislative History.—H.R. 6855 was introduced on September 10,
2008 and was referred to the Committee on the Judiciary. On Sep-
tember 17, 2008, under suspension of the rules, the House passed
H.R. 6855 by voice vote. On September 22, 2008 the bill was re-
ceived in the Senate. The text of H.R. 6855 was incorporated in S.
3296, to extend the authority of the United States Supreme Court
Police to protect court officials off the Supreme Court Grounds and
change the title of the Administrative Assistant to the Chief Jus-
tice, which became Public Law 110-402. See S. 3296 for further ac-
tion.

H.R. 7321, the “Auto Industry Financing and Restructuring Act”

Summary.—Introduced by Representative Barney Frank (D-
MA), H.R. 7321 provides for emergency bridge loans to automobile
manufacturers. Section 19 of the bill authorized a cost of living ad-
justment for FY2009 for justices and judges of the United States.
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Legislative History.—H.R. 7321 was introduced on December 10,
2008 and was referred to several House committees including the
Committee on the Judiciary. On December 11, 2008, the House
passed H.R. 7321 without amendment by a recorded vote of 237-
170, and 1 present. The bill was received by the Senate on Decem-
ber 12, 2008.

S. 2106, a bill to provide nationwide subpoena authority for actions
brought under the September 11 Victim Compensation Fund of
2001

Summary.—Introduced by Senator Joseph Biden, S. 2106
amends the September 11 Victims Compensation Fund of 2001 to
allow a subpoena requiring the attendance of a witness at a trial
or hearing conducted under such Act to be served at any place in
the United States.

Legislative History.—S. 2106 was introduced September 27, 2007
and was referred to the Senate Committee on the Judiciary. On Oc-
tober 3, 2007, the Senate Committee on the Judiciary discharged
the bill by unanimous consent. On the same day, the Senate passed
S. 2106 by unanimous consent. On October 4, 2007, the bill was re-
ceived by the House and referred to the Committee on the Judici-
ary. On October 30, 2007, under suspension of the rules, the House
passed S. 2106 without amendment by voice vote. On November 8,
2007, S. 2106 was signed by the President and became Public Law
110-113.

S. 2450, to amend the Federal Rules of Evidence to address the
waiver of the attorney-client privilege and the work product doc-
trine

Summary.—Introduced by Senator Patrick Leahy, S. 2450
amends the Federal Rules of Evidence to specify under what cir-
cumstances a disclosure of a communication or information covered
by the attorney-client privilege and work product protection may be
waived for purposes of other federal and state proceedings.

Legislative History.—S. 2450 was introduced December 11, 2007
and was referred to the Senate Committee on the Judiciary. On
January 31, 2008, the Senate Committee on the Judiciary ordered
the bill reported favorably, without amendment. The Senate Com-
mittee on the Judiciary reported the bill on February 25, 2008. (S.
Rpt. 110-264). On February 27, 2008, the Senate passed S. 2450
without amendment by unanimous consent. The bill was received
by the House and referred to the Committee on the Judiciary on
February 28, 2008. On September 8, 2008, under suspension of the
rules, the House passed S. 2450 by voice vote. On September 19,
2008, the bill was signed by the President and became Public Law
110-322.

S. 3296, a bill to extend the authority of the United States Supreme
Court Police to protect court officials off the Supreme Court

Grounds and change the title of the Administrative Assistant to
the Chief Justice

Summary.—Introduced by Senator Patrick Leahy, S. 3296 ex-
tends through calendar year 2013 the authority of the United
States Supreme Court Police to protect court officials off the Su-
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preme Court grounds, changes the title of the Administrative As-
sistant to the Chief Justice to Counselor to the Chief Justice, and
prohibits a judicial officer from accepting a gift of an honorary club
membership with a value of more than $50 in any calendar year.

Legislative History.—S. 3296 was introduced on July 21, 2008
and was referred to the Senate Committee on the Judiciary. On
September 11, 2008, the Senate Committee on the Judiciary or-
dered the bill reported favorably, without amendment and without
written report. On September 25, 2008, the Senate passed S. 3296,
with an amendment, by unanimous consent. The bill was received
by the House the same day. On September 29, 2008, under suspen-
sion of the rules, the House passed the bill by voice vote. On Octo-
ber 13, 2008, S. 3296 was signed by the President and became Pub-
lic Law 110-402.

S. 3569, the Judicial Administration and Technical Amendments
Act of 2008

Summary.—Introduced by Senator Charles Schumer, S. 3569
makes a number of changes related to federal court and jury man-
agement.

Legislative History.—S. 3569 was introduced on September 24,
2008 and was referred to the Senate Judiciary Committee. On Sep-
tember 27, 2008, the bill was discharged by the Senate Judiciary
Committee and was passed by the Senate without amendment by
unanimous consent. On the same day the House received and
passed the bill under suspension of the rules by voice vote. On Oc-
tober 13, 2008, the bill was signed by the President and became
Public Law 110-406.

H. Res. 263, Recognizing National Foster Care Month as an oppor-
tunity for Congress to improve the foster care system throughout
the United States

Summary.—Introduced by Representative Dennis Cardoza, H.
Res. 263 provided that, in recognition of National Foster Care
Month, and in order to improve the foster care system throughout
the United States, it is the sense of the House of Representatives
that Congress should ensure that improving the foster care system
remains a top priority for both Congress and the Nation.

Legislative History.—H. Res. 263 was introduced March 23, 2007
and was referred to the Committee on the Judiciary. The bill was
referred to the Subcommittee on April 20, 2007. On May 15, 2007,
under suspension of the rules the House passed H. Res. 263 by
voice vote.

COPYRIGHT

H.R. 2060, the “Internet Radio Equality Act”

Summary.—Introduced by Representative Jay Inslee, H.R. 2060
nullifies the March 2, 2007, Determination of Rates and Terms of
the U.S. Copyright Royalty Board regarding rates and terms for
the digital performance of sound recordings and ephemeral record-
ings, the April 17, 2007 modification of that determination, and
any subsequent modifications by the Copyright Royalty Judges
published in the Federal Register. The bill goes on to revise the
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standards for determining reasonable rates and terms of royalty
payments for public performances of sound recordings by means of
eligible nonsubscription transmission services and new subscription
services. The bill also requires the Federal Communications Com-
mission to report, upon commencement of proceedings of the Copy-
right Royalty Judges to determine the aforementioned rates and
terms, on the effect of such proposals on localism, diversity, and
competition in the Internet radio marketplace.

Legislative History.—H.R. 2060 was introduced on April 26, 2007
and was referred to both the Committee on the Judiciary and the
Committee on Energy and Commerce. The bill was referred to the
Subcommittee on May 4, 2007. No further action was taken on the
bill. A related measure, H.R. 7084, the Webcaster Settlement Act
of 2008, which extends the period in which copyright owners and
webcasters can negotiate terms different from those set by the
Copyright Royalty Board, became Public Law 110-435. See H.R.
7084 for further action.

H.R. 3015, to delay the applicability to webcasters of rates and
terms determined by the Copyright Royalty Judges for certain
statutory licenses under title 17, United States Code

Summary.—Introduced by Representative Steve Chabot, H.R.
3015 delays the effective date of the rates and terms determined
by the Copyright Royalty Judges for statutory licenses for the
transmission of sound recordings by 60 days beginning on July 15,
2007.

Legislative History.—H.R. 3015 was introduced on July 12, 2007
and was referred to the Committee on the Judiciary. The bill was
referred to the Subcommittee on Courts, the Internet and Intellec-
tual Property, and to the Subcommittee on Constitution, Civil
Rights, and Civil Liberties on August 10, 2007. No further action
was taken on the bill. A related measure, H.R. 7084, the Webcaster
Settlement Act of 2008, which extends the period in which copy-
right owners and webcasters can negotiate terms different from
those set by the Copyright Royalty Board, became Public Law 110—
435. See H.R. 7084 for further action.

H.R. 3155, the “Intellectual Property Enhanced Criminal Enforce-
ment Act of 2007”

Summary.—Introduced by Representative Steve Chabot, H.R.
3155 strengthens civil and criminal intellectual property enforce-
ment laws and penalties, makes unauthorized importation or ex-
portation of copies or phonorecords an infringement of the exclusive
right to distribute, provides for forfeiture of any property consisting
of or derived from proceeds of civil copyright infringement, and di-
rects the Attorney General to dedicate additional resources to intel-
lectual property enforcement, including the creation of an oper-
ational unit in the Federal Bureau of Investigation to assist in the
investigation and coordination of intellectual property crimes.

Legislative History.—H.R. 3155 was introduced July 24, 2007 and
was referred to the Committee on the Judiciary. The bill was re-
ferred to the Subcommittee on Courts, the Internet and Intellectual
Property, and to the Subcommittee on Crime, Terrorism and Home-
land Security on August 10, 2007. No further action was taken on
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the bill. A related measure, S. 3325, the Prioritizing Resources and
Organization for Intellectual Property Act of 2008, became Public
Law 110-403. See S. 3325 for further action.

H.R. 3578, the “Intellectual Property Rights Enforcement Act”

Summary.—Introduced by Representative Brad Sherman, H.R.
3578 abolishes the National Intellectual Property Law Enforcement
Coordination Council and establishes the Intellectual Property En-
forcement Network (IPEN), consisting of specified representatives
of various government agencies, to establish policies concerning
international intellectual property protection and law enforcement
and to coordinate implementation of such policies.

Legislative History.—H.R. 3578 was introduced on September 18,
2007 and was referred to the Committee on the Judiciary, the Com-
mittee on Foreign Affairs, and the Committee on Ways and Means.
The bill was referred to the Subcommittee on October 12, 2007. No
further action was taken on the bill. A related measure, S. 3325,
the Prioritizing Resources and Organization for Intellectual Prop-
erty Act of 2008, became Public Law 110-403. See S. 3325 for fur-
ther action.

H.R. 4279, the “Prioritizing Resources and Organization for Intel-
lectual Property Act of 2007”

Summary.—Introduced by Representative John Conyers, dJr.,
H.R. 4279 enhances remedies for violations of intellectual property
laws, harmonizes forfeiture laws related to intellectual property of-
fenses, improves U.S. government efforts to coordinate intellectual
property enforcement efforts, and provides additional resources
dedicated to intellectual property enforcement.

Legislative History.—H.R. 4279 was introduced on December 5,
2007 and was referred to the Committee on the Judiciary. The bill
was referred to the Subcommittee on December 7, 2007. On Decem-
ber 13, 2007, the Subcommittee held a legislative hearing on H.R.
4279. The following witnesses appeared and prepared a statement
for the record: Rick Cotton, Chairman of the Coalition Against
Counterfeiting and Piracy (CACP), Washington, DC; Gigi Sohn,
President and Co-Founder of Public Knowledge, Washington, DC;
James Hoffa, General President of the International Brotherhood of
Teamsters, Washington, DC; and Sigal P. Mandelker, Deputy As-
sistant Attorney General, Criminal Division, U.S. Department of
Justice, Washington, DC. On March 6, 2008, the Subcommittee met
in open session mark-up and agreed to forward the bill as amended
to full committee by voice vote. On April 30, 2008 the Committee
on the Judiciary met in open session mark-up and ordered H.R.
4279 favorably reported as amended by voice vote. On May 5, 2008
the Committee on the Judiciary reported the bill. (H. Rpt. 110-
617). On May 8, 2008, under suspension of the rules the House
passed H.R. 4279 by a recorded vote of 410-11. On May 12, 2008
the bill was received in the Senate, read twice and referred to the
Senate Committee on the Judiciary. No further action was taken
on this bill. A measure that incorporated much of H.R. 4279, S.
3325, the Prioritizing Resources and Organization for Intellectual
Property Act of 2008, was subsequently signed by the President
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and designated as Public Law 110-403. See S. 3325 for further ac-
tion.

H.R. 4789, the “Performance Rights Act”

Summary.—Introduced by Representative Howard Berman, H.R.
4789 amends federal copyright law to grant owners of sound re-
cordings the right to compensation for the public performance of
their sound recordings on terrestrial radio broadcasts.

Legislative History.—H.R. 4789 was introduced on December 11,
2007 and was referred to the Committee on the Judiciary. The bill
was referred to the Subcommittee on January 14, 2008. On June
11, 2008 the Subcommittee held a legislative hearing on H.R. 4789.
The following witnesses appeared and prepared a statement for the
record: Nancy Sinatra, Recording Artist; Steven W. Newberry,
President and Chief Executive Officer, Commonwealth Broad-
casting Corporation, Glasgow, KY; Charles Warfield, President and
Chief Operating Officer, ICBC Broadcast Holdings, Incorporated,
New York, NY ; and Thomas F. Lee, President, American Federa-
tion of Musicians, New York, NY. On June 26, 2008 the Subcom-
mittee met in open session mark-up of H.R. 4789, and forwarded
the bill, with an amendment, to the full committee by voice vote.

H.R. 5889, the “Orphan Works Act of 2008”

Summary.—Introduced by Representative Howard Berman, H.R.
5889, establishes limitations on the remedies available in a civil ac-
tion for copyright infringement, provided the infringer meets proce-
dural requirements that are intended to safeguard the legitimate
interests of copyright owners. The bill also provides that if the user
does not meet the procedural requirements set forth in the legisla-
tion, the owner of an infringed work may seek all the remedies that
would otherwise be available to a copyright owner.

Legislative History.—H.R. 5889 was introduced on April 24, 2008
and was referred to the Committee on the Judiciary. The bill was
referred to the Subcommittee on April 28, 2008. On May 7, 2008
the Subcommittee met in open session mark-up of H.R. 4789, and
forwarded the bill, with an amendment, to the full committee by
voice vote.

H.R. 5893, to reauthorize the sound recording and film preservation
programs of the Library of Congress, and for other purposes

Summary.—Introduced by Representative Robert Brady, H.R.
5893 authorizes appropriations for Library of Congress activities
related to the preservation of sound recordings, including the Li-
brary’s National Film Preservation Board and the National Film
Preservation Foundation, through FY 2016.

Legislative History.—H.R. 5893 was introduced on April 24, 2008
and was referred to the Committee on House Administration and
the Committee on the Judiciary. On May 7, 2008, the Committee
on House Administration reported the bill favorably reported with
an amendment by voice vote. (H. Rept. 110-683). On June 4, 2008
the Committee on the Judiciary discharged the bill. The same day,
under suspension of the rules the House passed H.R. 5893 as
amended by voice vote. On June 5, 2008, the bill was received by
the Senate, read twice, and referred to the Senate Committee on
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Rules and Administration. On September 16, 2008, the Senate
passed H.R. 5893 without amendment by unanimous consent. On
October 2, 2008, H.R. 5893 was signed by the President and be-
came Public Law 110-336.

H.R. 6531, the “Vessel Hull Design Protection Amendment of 2008”

Summary.—Introduced by Representative Howard Berman, H.R.
6531 clarifies the definitions of a hull and a deck in the Vessel Hull
Design Protection Act.

Legislation History.—H.R. 6531 was introduced on July 17, 2008
and was referred to the Committee on the Judiciary. On July 22,
2008, under suspension of the rules, the House passed H.R. 6531
without amendment by voice vote. The Senate received H.R. 6531
the next day, and passed it without amendment by unanimous con-
sent on September 30, 2008. On October 16, 2008, the bill was
signed by the President and became Public Law 110—434.

H.R. 6845, the “Fair Copyright in Research Works Act”

Summary.—Introduced by Representative John Conyers, dJr.,
H.R. 6845 prohibits Federal agencies from requiring, as a part of
a funding agreement, that researchers assign or license back to the
agency their copyright in extrinsic works. The bill defines extrinsic
works as any work where a third party either contributed funding
for the research underlying the work or provided meaningful added
value to the work.

Legislative History.—H.R. 6845 was introduced September 9,
2008 and was referred to the Committee on the Judiciary. On Sep-
tember 11, 2008, pursuant to notice, the Subcommittee held a legis-
lative hearing on H.R. 6845. The following witnesses appeared and
submitted statements for the record: Dr. Elias A. Zerhouni, Direc-
tor, National Institutes of Health, Bethesda, MD; The Honorable
Ralph Oman, Pavel Professorial Lecturer in Intellectual Property
Law Fellow, Creative and Innovative Economy Center, The George
Washington University Law School, Washington, DC; Heather
Dalterio Joseph, Executive Director, Scholarly Publishing and Aca-
demic Resources Coalition, Washington, DC; and Dr. Martin Frank,
Executive Director, American Physiological Society, Bethesda, MD.

H.R. 7084, the “Webcaster Settlement Act of 2008”

Summary.—Introduced by Representative Jay Inslee, the bill
makes a technical amendment to the Small Webcasting Settlement
Act of 2002, which extends the period of time that webcasters and
copyright owners have to negotiate royalty rates and terms.

Legislative History.—H.R. 7084 was introduced on September 25,
2008 and was referred to the Committee on the Judiciary. On Sep-
tember 27, 2008, under suspension of the rules, the House passed
H.R. 7084 with an amendment by voice vote. The Senate received
H.R. 7084 on September 29, 2008 and passed it without amend-
ment by unanimo